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Summery of thethess

To what extent the arbitration condition isindependent from
theoriginal contract

The researcher reviews through the study "the independence of the arbitration
clause from the original contract". And he divides the study into two chapters
followed by a conclusion. The first chapter focuses on the definition provided for
arbitration, which means that: the condition is an agreement made before the
conflict and whether the condition is mentioned in a contract or in an agreement
made after the original contract confirmation. The parties are committed under
this subject to give away any conflicts that may arise among them on the
Implementation, or interpretation of the contract to the arbitrators for decision
instead of the state's judgment.

This condition has been recognized in most Arab and foreign laws, as well asin
International treaties concerned about Arbitration.

The independence of the arbitration clause from the original contract means that
the illegality, invalidity or repeal of the original contract do not affect the
arbitration clause, because the arbitration clause deals with a different theme
from that of the original contract.

There are justifications for the principle of the arbitration clause independence
from the original contract, and perhaps most important of these is the difference
in the subject of the arbitration clause from that of the original contract. The
original contract may be related to the purchase, sale or supply, but the
arbitration clause resolves the conflicts that may arise on the implementation or
Interpretation of the original contract in the future.

One of these justifications is the difference between each of their reasons. As for
the reason of the arbitration clause is the commitment not to resort to justice, but
the original contract reason is entirely different. The principle of the
independence of the arbitration clause is stipulated in the vast majority of Arab
and foreign laws. The judgment provisions have included this principle in many
of its provisions, therefore, this principle has been recognized and granted.

In the second chapter the researcher approaches the consequences of the
Independence of the arbitration clause. These results can be summarized in four
results: The first result explains that the arbitration clause is not linked to the
original contract.

The second result explains that there is a possibility for the arbitration clause to
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be governed by a different law from that law which governs the original
contract.

The third results explains that the arbitration clause is not governed by any
national law, but governed by rules derived from the general principles of law,
or from the customs and traditions that arose automatically in the field of
International trade.

The last result explains that the arbitrator is the authority competent to decide the
guestion of competence.

In conclusion, the researcher comes out with a set of recommendations can be
summarized as follows:

1 - We hope that the Palestinian legislator, add a paragraph to the text of Article
V of the Palestinian Arbitration Act , to read as follows. "may agree to
arbitration if they have been set upon it a proceeding before a judicial authority
In this case must include the agreement in dispute and otherwise it is null and
void" .

2- We hope that the Palestinian legislator add an article to the Palestinian
Arbitration Act permits referral to a document containing the arbitration clause,
which shall be asfollows: " every refer in the contract to a document containing
the arbitration clause is considered an arbitration agreement, if the reference is
clear in considering this requirement part of the contract". Because the
application of such a provision serves to provide the time and effort for
contractors to agree on an arbitration clause in each contract to be concluded
between them, and it is enough to signal an arbitration clause in the contract of
another, especially if there was a sequential acts between the parties.

3 - We hope that the Palestinian legislator amended the fifth paragraph of
Article V to read as follows: "The arbitration clause is a separate agreement is
not affected by avoidance of the contract, or termination, or invalidity, except in
cases of mistake in the person of the contractor, or in one of His attributes, in the
cases of Coercion and Fraud. "

4 — We hope that the Palestinian legislature add a paragraph to the text of
Article V includes: "to report the impact of non-nullity of the arbitration clause
to the original contract"”, to read as follows: "The original contract is independent
from the arbitration clause and is not affected by the invalidity of the arbitration
clause or expired. "

5 - Modify the article of the competence of the arbitral tribunal, and that by

clarifying the time to make a plea, and how the arbitral tribunal to adjudicate in
such defenses.
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