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Abstract

This 1s a comparative study and it deals with provisions of invalidity in
Jordanian Criminal Procedure Code and Palestinian Code of Criminal
Procedure where invalidity is an idea based on the ground of protection of
public interests and personal interests as to establishing rights of people
through exerting effort to prevent utilization of procedural capacity that

harms society and litigant.



Before discussing invalidity issue, nature of invalidity is discussed and it
is distinguished from procedural penalties, invalidity is defined
linguistically, terminologically, and legally, causes of invalidity is
discussed; formal and substantive causes, and invalidity is distinguished

from procedural penalties such as lack, nonsuit, and rejection.

Then, doctrines and types of invalidity are discussed; legal invalidity
doctrine, subjective invalidity doctrine, obligatory invalidity doctrine
(mandatory) called also (formal doctrine), and the doctrine of no invalidity
without damage. Also, position of Jordanian legislator and judiciary toward
invalidity doctrines after issuance of the amended law No. (116) for the year
2001 is discussed; where the legislator has added a new article concerning
invalidity, namely, article (7) of Jordanian Criminal Procedures Code.
Finally, position of the Palestinian legislator toward invalidity doctrines in
Palestinian Code of Criminal Procedures No. (3) For the year 2001 is

discussed.

Two types of invalidity are discussed; the absolute one which resulting
from violating substantive procedures that relate to public order as violation
of capacity rules or the judicial organization, and the approximate one which
occurs due to violation of substantive procedures that do not relate to the

public order and aim to protect interests of litigants.

Theory of invalidity has received limited and finite attention in the Jordanian
Criminal Procedure Code where the legislator did not design a separate
chapter for it to explain its conditions, effects, and rules of adherence to it.
Also, the jurists did not pay sufficient attention to theory of invalidity and
thus this theory has a sort of ambiguity and obscureness.

Unlike the Palestinian legislator who designed a separate chapter for
theory of invalidity, however, both of them did not expressly distinguish
between cases of invalidity concerning the public order (absolute invalidity)

and those relate to the private interest (approximate invalidity).

This subject is presented in this study since the Palestinian Code of
Criminal Procedure is new, and since there is no separate chapter for theory
of invalidity in the Jordanian Criminal Procedure Code which makes it

difficult to examine provisions of invalidity.



The study ends with explanation of invalidity effects where effects of
invalidity on the procedure itself and previous and subsequent procedures
and effects of connotation to the invalid procedures are discussed.

Process of transformation of invalid procedural action into another valid
procedural action as well as division of and re-performing invalid procedure
are discussed. Further, correction of invalidity is discussed where such
correction occurs if purpose of invalid procedure is achieved or if the one
who has the right of invalidity waives it or if the judgment is res judicata.

The study ends with discussion of correction of material fault.
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