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ABSTRACT

Insurance Against Civil Responsibility for Medical Malpractice
AComparative Study

Prepared by
Ahmad Sarairh
Supervised by

Prof . Mohmmad Zobi

This thesis deals with the topic of insurance insofar as civic
liability stemming from medical errors is concerned, with the
aim of attaining a mandatory insurance system for physicians
and all those practicing the medical profession. In order to
achieve this aim we initially addressed the theme of the
insurance contract, which is the risk insured against as a pillar of
insurance, which is the civic liability stemming from medical
error, while this risk arises in the event that the conditions of
medical liability are present, which are: error, damage and the
causal relationship between error and damage, and the
elucidation of the criteria of sound medical practice, deviation
from which leads to committing medical malpractice, and this
criterion is: (the commission of medical practices by persons
authorized in accordance with the law and in accordance with
the principles inherent in medical science).

In addressing medical error (malpractice) involving civic
liability the researcher concluded that medical error is: (The
breach of the obligations that are binding on the medical
professional cadres which are necessitated by the established
scientific standards and norms), and moreover, that criterion of
the medical error is: (the deviation of the physician from the
ordinary conduct of the physician working in the same
conditions and capabilities). The reearcher compared between



the risks insured against insofar as its general and technical
conditions, along with the civic liability arising from medical
malpractice in case the latter contains the conditions of risk as a
pillar of insurance, and hence it is permissible to insure against it.
It became evident that the conditions of risk are present in medical
error which necessitate civil liability, and it was proven that
medical error is a possibility, and is not certain to occur, that it is
in the future, that it does not depend on the will of the two parties,
that it is permissible and is not in conflict with public order, that it
involves the technical conditions of risk, and that it is divided,
recurrent, homogenous and a setoff may be carried out regarding
it.

In the second chapter the researcher dealt with the reasons and
benefits of insurance regarding medical liability and the range of
medical errors that may be insured against, and the errors that
would not be permissible to insure against. Subsequently | dealt
with the insurance coverage in terms of damages, and | concluded
that insurance must include material and moral damages in
addition to the damage related to opportunity cost. As for its time
limits, | found that the event involves risk when it leads to a claim
arising from an injury resulting from medical error , in this case it
would be necessary for the insurance contract to span five years,
because the emergence of injury in some cases is late and slow; as
for its limits in terms of value, it was evident that it is an insurance
of unlimited value, but its value may be determined in future time,
and there is nothing preventing specifying the insurance value for
purposes of determining the premium, and the researcher
suggested increasing the value of insurance so as to correspond to
the amount of the blood money which amounts to (1000) golden
dinars, equivalent to (4000) grams of gold.

In the conclusion, the researcher addressed the methods of
collecting the insurance sum, either through amicable means
(conciliation) and the agreement of the two parties in accordance
with forms that are pre-prepared by a committee comprising
physicians and persons from the legal profession, or secondly,
through legal action (lawsuit) by the party sustaining the injury
and other lawsuits against the liable third party.



At the end, the researcher suggested the creation of a security fund
against medical risks, and the funds to be raised from the
subscriptions paid by those operating in the medical field to their
associations and unions.
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ABREVIAION

-Bull. civi : Bulleten des arréts de la cour de
cassation

-cass. clv: cassation civil.

- chr : chronique

- gaz pal @ Gazette du palais

- J.C.P. ‘juris classeur périodique.

- J.0. : Journal officiel de la république.

- R.T.D.C.: revue trimestrielle de droit civil.
- R.G.A.T.: revue général des assurances
terrestres

- R.C.A. : Responsabilité civil et assurance.
- P. ! page

- Ass : assembe national

- Ar :aricle



