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INTERNATIONAL Y INTERNATIONAL PENAL (2 vols 1955-1975);
£(1957) Apilucal) Lo alkia g Ao sal) LgalSf ¢ 92l LGN ¢ pusla (HBES
STEFAN GLASER, L’ INFRACTION INTERNATIONALE, SES ELEMENTS CONSTITUTIFS ET
SES ASPECTS JURIDIQUES (1957);
$(1965) A s (Al GgiaN ¢(331) 9.0 23 9 slsa . sl sl )
GERHARD O.W. MUELLER & EDWARD M. WISE (EDS.), INTERNATIONAL CRIMINAL
Law (1965);
) Eosus e adl sl el galal) ekl (aldl ol gaiball Gagd) k5 gl
{1966
OTTO TRIFFTERER, DOGMATISCHE UNTERSUCHUNGEN ZUR ENTWICKLUNG DES
MATERIELLEN VOLKERSTRAFRECHTS SEIT NURNBERG (1966);
§(1972) (Sl AUl oIl Apuli) (s abaall Al 3 ¢ S Pl Ganilivn
STANISLAW PLAWSKI, ETUDE DES PRINCIPES FONDAMENTAUX DU DROIT
INTERNATIONAL PENAL (1972);
§(1973) (s Aladl & gilal B Aad 3 JUl @ ud g A gae Gy a
M. CHERIF BASSIOUNI & VED P. NANDA, A TREATISE ON INTERNATIONAL
CRIMINAL LAW (1973);
§(1975) Al (Aladl & gial) g Ly ((Je)) Sgd 99 . Cm
Bart B. De Schutter (ed.), LA BELGIQUE ET LE DROIT INTERNATIONAL PENAL
(1975);
(1979-1977 &) i) A gall (Aliad) & 6Bl ¢ jula S
STEFAN GLASER, LE DROIT PENAL INTERNATIONAL CONVENTIONNEL (2 vols, 1977-
1979);
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G. FIERRO, LA LEY PENAL Y EL DERECHO INTERNACIONAL (1977-1979);
(1979 AN aam) A gall Alal) ¢ olEl o) gra gl 2618
CLAUDE LOMBOIS, DROIT PENAL INTERNATIONAL (2ed 1979);
£(1979) Al gall day al) Ayl gall dmanl) cape Cien
HASSANEIN EBEID, AL- GARIMA AL- DAWLIA, (The International Crime) (1979);
sodlef 4 dpdlal) (" Jgal AUl ¢ gilel) CilBIED ¢ g
(1991 ¢axe) (Agall Aliad o gilaY ((psila Ja) jb
FARHAD MALEKIAN, INTERNATIONAL CRIMINAL LAW (2 vols 1991).
:@y‘ a,'\u:uj’ I (k] c‘j)ii saa O cLaAg‘ )m‘
.CASE W. RES 15 &) ¢ gt Jgall (dliad) ¢\gilall dpiliad) (aiuadll ¢ 8 gooay i pdi .o
¢(1983) 27 sl ¢ 5al e
M. Cherif Bassiouni, The Penal Characteristics of Conventional International
Criminal Law, 15 CASEW. RES. J. INT’L L 27 (1983);
£(1983) 251 Ssial Uil g ya 21 S A99 Alia 098 AUa Ja (G .o (A
Leslie C. Green, Is There an International Criminal Law?, 21 ALBERTA L. REV.
251 (1983);
39 (sl oilal Aaa 15 Al ¢ Aol Alad) GeilEl B liall o B (bl (a3 8
¢(1983)
Farooq Hassan, The Theoretical Basis of Punishment in International Criminal
Law, 15 CASE W. REs. J. INT'L L 39 (1983);
odlef 5 Apdlal " aal) A8 g (A gan
Cady) (G gat (g gl QS Jg) 1981 ¢l (Aliad) (1 gilaY (B Baaall ClALAN) (o Lo (A
9
Leslie C. Green, New trends in International Criminal Law, 1981 1ST Y.B. HUM.
RTs 9;
Aaa 52 ¢ Agall Alal) ¢ gilall Aliiucal) clad gill g Adlad) A gal) ¢ olail) el fsila (uila
¢(1981) 337 (Aol (Al ¢y sial
Hans-Heinrich Jescheck, Development, Present State, and Future Prospects of
International Criminal Law, 52 REVUE INTERNATIONALE DE DROIT PENAL 337
(1981);
£(1976) 560 Axigi&l 4359613 Aana 3 SLla — Vg3 (Alin (i cCp g o (A
Leslie C. Green, An International Criminal Code - Now? 3 DALHOUSIE L.J.
560 (1976);
il O aa e 45 Al Al O SIAY clalad) ekl Al Al g iyl La
£(1974) 405 Asd
M. Cherif Bassiouni, An Appraisal of the Growth and Developing Trends of
International Criminal Law, 45 REVUE INTERNATIONALE DE DROIT PENAL 405
(1974),
1968) 259 dazad) ale  clygiall (58 dlaa 48 1967 (A9al (Aliad ¢ 5BY sl gy
{
Robert Legros, Droit Pénal International 1967, 48 REVUE DE DROIT PENAL ET DE
CRIMINOLOGIE 259 (1968);
Aol Alal ogilEl Jlaa B cle godall Jitual) joliiag cal ) pdagl) bl fooily (uia
(1964) 83 (Aol (Al O 5EN aa e 35
Hans-Heinrich Jescheck, Etat Actuel et Perspectives d’Avenir des Projets dans le
Domaine du Droit Intenational Pénal, 35 REVUE INTERNATIONALE DE DROIT
PENAL 83 (1964);
Closhall siB aa e 42 (gl Alal CgilEl g Al (hise B Ciggadls Ll Lo
§(1961) 3 Al ¢ sdall g
W.I. Ganshof van der Meersch, Justice et Droit International Pénal, 42 REVUE DE
DROIT PENAL ET DE CRIMINOLOGIE 3 (1961);

12



(1961) 106 .cud g 28 (Aol (Aliad) 8L dda JAda (> 0w (A
Leslie C. Green, New Approach to International Criminal Law, 28 SOLIC. 106
(1961);
) 243 (Alad Geildly cilygiall G5B aa e 37 Aol Aliad g @S sge L) G
(1957
Jean Y. Dautricourt, Le Droit International Pénal, 37 REVUE DE DROIT PENAL ET
DE CRIMINOLOGIE 243 (1957);
) 3 (Alall (sl g by ginll ¢ gi8 aa pa 38 ¢ gall (Aliad) ¢ gAY B3 gaeaal) 3ok (Calh b
(1957
Jacques Verhaegen, Les Impasses du Droit International Pénal, 38 REVUE DE
DROIT PENAL ET DE CRIMINOLOGIE 3 (1957);
¢(1955) 537 alad) (Agall O siAl alall aa pall 59 ¢ A gall gD (g giral) SN ¢ pula (UL
Stefan Glaser, Element Moral de L’Infraction Internationale, 59 REVUE GENERALE
DE DROIT INTERNATIONAL PUBLIC 537 (1955);
243 (Al Csitill Lail ggd Alaal) 2 Al gl Shdlaall g Lptl lind) Gl g lsa Siilisdy o
{(1995)
A.D. Belinante, Les Principes de Droit Pénal International et les Conventions
Internationales, 2 NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT
243 (1955);
$(1951) (rliad) slll) 56 (o 9all (iadl G sHBY £ gudaga ¢ Auald 5Ll g2
Guiliano Vassali, In tema di Diritto Internazionale Penale, 56 GIUSTIZIA PENALE
(1951);
) 811 (Aliall Ggidlly cilygial) (1silhl 29 aayal) clghlysie 5 &gl ISLEEN) puuly Gl
{1949
Stefan Glaser, Les Infractions Internationales et Leurs Sanctions, 29 REVUE DE
DROIT PENAL ET DE CRIMINOLOGIE 811(1949);
) 21 (Asd) Al G aa e 19 ¢ Agall Alad) IR (S Ay pld g2 gaaga b (g
{1948
Henri F. Donnedieu de Vabres, La Codification du Droit Pénal International, 19
REVUE INTERNATIONALE DE DROIT PENAL 21(1948);
Closhall ¢ giB g e 28 cqal) ajae daSlaay clygially ol al) A pd o Qeuls e
230 (Al Qs g by ghal) (9B a0 28 (i) (1 gildl
¢(19438)
Stefan Glaser, Le Principe de la Legalité des Delits et des Peines et les Procés des
Criminels de Guerre, 28 REVUE DE DROIT PENAL ET DE CRIMINOLOGIE 230
(1948);
Glagial) sl aa e 26 ccysirll e pd Tasey goseosi slal nd g masd g
£(1947) 813 (Adiadl ¢ sdall 5
Henri F. Donnedieu de Vabres, Les Procés de Nuremberg et le Principe de la
Legalite et des Peines, 26 REVUE DE DROIT PENAL ET DE CRIMINOLOGIE 813
1947);
7 ci-bﬂ' l-ﬂ-nl‘ OHEL 3 pualaall saaall JB 7omausl Glslsa) Aapld g gaiga g
£(1947) 481 O $8 ds pana Al
Henri F. Donnedieu de Vabres, Le Procés de Nuremberg Devant les Principes
Modernes du Droit Pénal International, 7 RECUEIL DES COURS 481 (1947);
oadl gl &gl maal) aa sall 13 ¢ Agall Alad) & giEl Jlaa B35 Sy p Y g0 <l
¢(1946) 360
Albert de La Pradelle, Une Revolution Dans le Droit Pénal International, 13
NOUVELLE REVUE DE DROIT INTERNATIONAL PRIVE 360 (1946);
53 45 38 &gl Alaal) 92 ¢ gl Aliad) ¢ gilEY AilSa) Gl ing 1Ay ghad) ¢ Jala) ) A
{(1942)
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Gerald Abrahams, Retribution: An Inquiry into the Possibility of an International
Criminal Law, 92 LAW J. 38, 45, 53 (1942);
1939) 419 W (A sal) (53RN dapals) (il 58 4o gana Adeales 68 ¢l gal) ol jad) < 52l S5m0
il
Roberto Ago, Le Delit International, 68 RECUEIL DES COURS DE L’ACADEMIE DE
DROIT INTERNATIONAL DE LA HAYE 419 (1939);
gadll gJJAS! Gsall aaall Alaal) 2 cfu‘\ﬂ Qs Al ad gJJAS! &l A pld ga ganiga A
¢(1935) 7
Henri F. Donnedieu de Vabres, La Repression Internationale des Delits du Droits
des Gens, 2 NOUVELLE REVUE DE DROIT INTERNATIONAL PRIVE 7 (1935);
£(1935) 348 <l siall ¢y il A gall aasall 12 ¢ alle add G giil Aad SLd 0 hsmbnsd
Vespasian P. Vella, Plan d’'un Code Repressi Mondial, 12 REVUE INTERNATIONALE
DE DROIT PENAL 348 (1935);
Carlos Alcorta, La Doctrina del Derecho Pénal Internacional, 2 REVISTA
ARGENTINA DE DERECHO INTERNACIONAL 271 (1931);
£(1928) 363 <hshall gAY A gall aa yall 5 ¢ g Alia 0558 sad G sala Ay
Guiseppe Sagone, Pour un Droit Pénal International, 5 REVUE INTERNATIONALE
DE DROIT PENAL 363 (1928);
£(1926) clagiall 08l (A ool (i oSl 1A gl (Aladl & g8l £ g e (Liallus silaliidy oS
Quintiliano Saldana, Projet de Code Pénal International, 1 CONGRESS
INTERNATIONAL DE DROIT PENAL (1926);
£(1923) 90 (Asal) (1 53aY 9 ALalS dmy sl Aldsal) § (A gal) Al G HAY ¢ paieasl] gla
G. Glover Alexander, International Criminal Law, 5 J. ComMp. LEGIS. & INT’L L. 90
(1923);
§(1921) 237 (A9l ¢ ol g ALalsl Ay pil) Alanall 3 ¢ gl (Aliad ¢y il ¢ paiuashi jhgla .z
G. Glover Alexander, International Criminal Law, 3 J. CompP. LEGIS & INT’L L.
237 (1921);
£(1946) 33 A gilal ) gli Alaa 32 ¢dalgal) o) 2l () uSla
Max Radin, International Crimes, 32 IowA L. REV.33 (1946);
£(1970) ¢ 562 . .d s .0 16 e Agl) Aiall gl (5ol dasia 39 30 3093
Edward M. Wise, Prolegomenon to the Principles of International Criminal Law,
16 N.Y.L.F. 562 (1 970);
€(1950) 263 & palaall 45 3lAY JSLEAN 3 ¢ gal) (Al ¢y gihY Adin ¢ s st il 7 ) 500
Georg Schwarzenberger, The Problem of an International Criminal Law, 3
CURRENT LEGAL PROBS 263 (1950);
5(1975) 55 Sl (dsiad Ly gicad Alnall, pua) 5 o Pl gtll (oilind) gl o plidiias ol g0
Yoram Dinstein, International Criminal Law, 5 ISR. Y.B. HUM. RTS 55 (1975);
4(1975) 562 (Ao 8N a1 15 coagll) ) 1 Aol (Alad) @ IBY Jlaa ) (puaisS
Quincy Wright, The Scope of International Criminal Law: A Conceptual
Framework, 15 VA. J. INT’'L L. 562 (1975);
A 9 e ) QU el & il ja o Aliad) G gl g Al Al il e 29
(1975 « [2=1] dsa . salia 4
Edward M. Wise, War Crimes and Criminal Law, STUDIES IN COMPARATIVE LAW
35 (Edward M. Wise & Gerhard O.W. Mueller eds.; (1975);
£(1976) 560 A g2l 433 5¢d1a Alaa 3 TLlla — g3 Al ¢l Cpsa o A0
Leslie C. Green, An International Criminal Code Now?, 3 DALHOUSIE 1.J. 560
1976);
ylgé Mé)ﬂ‘ 15 ey 8 Ayt rdidal) dgiaal) ¢ Jgall Aliall G giA) ¢ pdga . salda ol 2
£(1983) 1 (Aol G sl Alana, a
Gerhard O.W. Mueller, International Criminal Law: Civitas Maximas An
Overview, 15 CASE W. REs. J. INT’L L. 1 (1983);
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o) gl Al 15 ¢ pualaal) Uagy B g 1 Aol Alal) ¢ gilaY Gund ANy g,
£(1983) 13 (Al (1 gial Alxa
Robert Friedlander, the Foundations of International Criminal Law: A Present Day
Inquiry, 15 CASE W. RES. J. INT’L L. 13 (1983);
5(1985) 206 sl , pu) Alsa 20 il gl (pibind] sl ¢ il ol g
Yoram Dinstein, International Criminal Law, 20 ISR. L. REV. 206 (1985);
£(1985) 109 aladl (A gall ¢ g3l i jlaall 303 8 caal) Goild M ad) jad) ¢ Jlaid (i s
Dietrich Schindler, Crimes Against the Law of Nations, 8 ENCYCLOPEDIA OF PUB.
INT’L L. 109 (1985);
£(1987) 799 ¢S Axigilal Alaall 19 ¢ Agall Aliall ¢ gAY JSLiiag il Y ¢l g .a 3 99
Edward M. Wise, Terrorism and the Problems of an International Criminal Law,
19 Conn. L. REV. 799 (1987);
(el G gial B pualaal) JSLEal oY) Bghs Alang Al Alad) GeiEN cpsa L ow Ao
(1988 <[I=1] 19l .2 25 9 gisdi () 116 bt Ui 7 guad Loy S5 < Ba
Leslie C. Green, International Criminal Law and the Protection of Human Rights,
Contemporary Problems of International Law: Essays in Honor of Georg
Sehwarzenberger 116 (Bin Cheng & Edward D. Brown eds, 1988);
Lle e ¥ B Gl sad) Sasie CLBEDU Joal) A laa 1 dgd b il ail A DS o 29y
£(1988) 49 (A (AL el 5 Ana 57 (g auss 2a
Roger S. Clark, Offenses of International Concern: Multilateral State Treaty
Practice in the Forty Years Since Nuremberg, 57 NORDIC J. INT’L L.49 (1988);
(1928) 923 dsigilal g (g9 Alra 35 «(Aaall Alial) ¢ gl g Agl gal) il 2l ¢ 3l g a2 93
Edward M. Wise, International Crimes and Domestic Criminal Law, 38 DEPAUL L.
REV. 923 (1989).
OSMAY Bagua (8 5o £ saga ((1981) 4-3 .ous c(bind (ol ¢ gAY Alaa 52 Ly
€331 Aadha (i Jor a1 gl Al
52 REVUE INTERRNATIONALE DE DROIT PENAL, Nos 3-4 (1981), symposium issue
on a Draft International Criminal Code: Pierre Bouzat, Introduction, 331;
€337 ¢l a0 gilal  Liiee aBg g Adlall Al gall ¢ oot celudiyl (s A= puila
Hans-Heinrich Jescheck, Development, Present State and Future Prospects of
International Criminal Law, 337,
373 oAyl Hlall & glall 5 guual SR ¢ S G G5
John F. Decker, 4 Critique of the Draft International Criminal Code, 373;
€385 ¢ gl ALl () gilal Ba g (B jual) Al g g cglall) ALISAY ) jlie ) gedigh Ay
Reynald Ottenhof, Considerations sur la Forme, le Style, et la Methode
d’Elaboration du Projet de Code Pénal International, 385;
AUl Y Bagua £ g pdiay Allaially Alma adla ldy ClBadal) Gany QANG B Gy
393 ¢ Al
Robert Friedlander, Some Observations on Specific Crimes Relating to the Draft
International Criminal Code Project, 393;
407 el sl Aliadl ¢ giaY 53 gaual Galdl) £ o il e ol ST da gl Gl gl G i
Dietrich Oechler, Perspectives on the Contents of the Special Part of the Draft
International Criminal Code, 407,
$427 ( Ag Alal) ¢y gilEl 33 gesa Ciat At gal) ad) jal) JAL o b
VED P.NANDA, INTERNATIONAL CRIMES UNDER THE DRAFT INTERNATIONAL
CRIMINAL CODE, 427;
(1991) 343 A5 Lo sl dlaa 15 ¢ A9l (Aliad) (9Bl (0 8920 g gua g
Symposium Issue on International Criminal Law, 15 NOVA L. REV. 343 et seq.
1991).
h,.t:.s(sa ot L‘b@i‘ Clay &5 Baganal (A9l Goil) And Laguai cilida (D ) ALYl ¢ i
1996 ple (sin g 1982 ale (a8 bl (o el g ¢ gl (gl Ainll (g gl
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Y sda e aall ) s Y g cclSliaally i)y o) g
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2505 g S 2 ppadill Lgd 008 A eVl (B s ok
Bla Ao ABdaalls (gAY adlly oa Al 1 @8ad G o)l
MS@J\ P.\.ﬂ\ bdé—\d\)AY\ G55 Ladie PR WJEAAM‘LAScumN‘
Ao Sual) dadial) opa
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Al cullal g Aalul) JBa (b (ol ey adll) oda dgleaa B (plesall
Aiad) Cilaal) g Guidal) A8 Caad Aaddd £ ogdaga Ayaall) e
dlaa g AT dall (e 4y Saal) i)y Gmlaal) Gy cdaall (e
S Aalal o latiad) aladia) 3 adey JHAY fasad) old ¢ Siallyy Y
i Aglaa Cid andy Ay e Bllee () Wtk 25 Ga Jilug
L Sue dilaal g gld gogpall e Cigally BULll G (el
; e g i

gl Gdad g sl @AA @ el G dagl N Tkl
e.uu.\l\ Sl g DB (aky ccadisal &UJM\&JMU&JSMQ
dalual) clel 3l o Adludy) dpall slid) mual «gally LBl
Labad 1) 05 Al Waa g ddludy) dapall slid) o aad 1388y J uus
Lail g Lgdlael Ml Lgig aladiad e aal) G e Jeall Jaad LdlS
Euaall caldall ekl Ao S aa ) Dl g Anlaadl maadl casla
cley) ol Joil dibady) ¢ (AU daluad) ciled 31 adiily (aldl)
calll bl @) lisYly Al gaghall g pallaal) Jaliy 4y
pladicd A dima dalad Bt AN ¢l A de ganay 7 oA Lganes
olid) 0 83 3y LaS cagill g < ) gliaall oda gz yaiig L Lgda s AT £ g

GAD (b lusall g1 30 ol g B el ¢ AN Dy B ALY @il agsina gt g ©)

(1998 [Y=1] Gy Cisad) 189 )
Christopher Greenwood, The Law of Weaponry at the Start of the New Millennium
in THE LAW OF ARMED CONFLICT IN THE NEW MILLENNIUM 189 (Schmitt and Green
eds., 1998).
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Alady) Gl BN CilyS AS ikl adll 038 O (291907

Gad Al ealall phny cogh (Al ekl 1 el
Qi iy el Lad Ay ol @ils g quall e (B Cplitial) b s
Sl

Dall g ualdl) gAY (B " gud o Aual) allall a5 B
10 agile 59 n Aalaa ¢yl Adalas Guadl (e B 5 pall (e 4
daalga oY Lasg )oY Ghigs Laalga J)fad Ao o La qagy
Aipall Al i ) clagpddl) jgaty MDAubu 1gud A Gl
JiAY Eyanl) fasall Blaall B asleal QA (A 7 g g0 Apen g AL dualdl)
A jia gl Ay g uda BlUlae Blad) ud Al e G2 A Oy

"ol Mage B Ominall Ay Al GlS pal) a8 o gkl gl 0"
"rism Mo Ml Algd G ASme A Ll Gnbaa 1 gils
Oige "Eisn” (390 iy lb Dbl J8 1638 ale & Gl ladal)
4ihie Aak5 glhaia cpe lldg 48 shn 2Bl o JB saad) o asagll oY)
J Adain g, ab ) Atk (Sl "B Udae g S aaase™ o) a9 Lalad
Ll o e ¥ il 0" Gl Lay ddad e s ¢ 39 s s
ADL (e Lt AaB Y A%y ) af g L "l il ) cala sl Y
O ALy Al g Ao pgagll Asb G Y Al cgalal Jdg dasial)
bl ) G A Al a0 o AT Glujlas Jadiy | MAdghia il
i) > I8 A0S e e ¥ 930 g R Auad gl Cpndmall il pal)
Laaa Jgo Ao agagd) o caSa s o (4 Basluall b anall oSy

(1971 coul 5 Euli L@ igad) 76 ual) o ¢ guid g 1)

SUN Tzu, THE ART OF WAR 76 (Samuel B. Griffith trans., 1971).
(A 530 ) 1™ (11 ) 78 (b duaaall 3 (1)
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Gl gl Jady pudi o dedia g aSlal) o daa A B 4y
) (1233304
ol OAS (Ramayana Wlilal Adshyll Mgl bl caa) gAJ
N e (S8 1 g Jalsily Lalee A g3 Baly AdSay g3 (o ) shaudy)
9 A Aagall) oall (il B JB e gsBiaa Jaldd) jeail) 13a Jia ™
Ao gain Al ghay @in g (1) jila sy g Male i L agdy gl s
Jeai ¥ Sy L;J‘ ol LG’@J‘ the Mahabharata Ujklala 5 Al
"hoial) el dalaly i L ) Sl (Dall J& 200 ple
Ay 1sBaa Sy A yshall dally) sda A pasupathastra J oSy
£ aladin) oS dalal) Laulisl) dalul) Ao ) palie JUBY S Ladic
Wite p& ol el o LAl ((BIA] pd sy Aalin 2 o e 2
"o Oe s o Ugle G jlatiall quall aoi b aa g Cual) s
Al o el il g paliy Psalal) oda Ludl asay " gile S
S Blida daluly Gyl A 3l S (AS a8 dagad dla Jildy Ledic
dalul & oda (oY) Wb U Jlad) a3 o daawa gl ASiLE Gl i cild
2 Bl G AN Aalal) Uiy " gila il b s (100 ) L

Ol o pSall 0h Jgual S g ot = Takgeiiad) (1994) 173 uad g colass csa 1
.(1970) 265 257
JOHN KEEGAN, A HISTORY OF WARFARE 173 (1994) (citing HERRLEE G. CREEL,
THE ORIGINS OF STATECRAFT IN CHINA 257, 265 (1970).
35 chygsill dalu) aladia) o wagal Ayl Adgall Jaad) daSaal 95 QB (o i) i (1)
= g ¢ il b il G jaal) [) N]) (1996 <sise 8) 897 <809 .o .J .
(Ll
International Court of Justice Advisory Opinion No. 95, The Legality of the
Threat or Use of Nuclear Weapons, 35 L.LL.M. 809, 897 (July 8, 1996) (Judge
Weeramantry in dissent, citing Ramayana).
JasS ol ud B Al wigh 8o ski Ja ¢ SlBN a sgdal B jaaall Gailadd) (v ) jaiali (4)
2 & au)) (1987 [d=]] dasigle CMls was oxfibe) 93 cuugduald sl L &y
(Ul
Nagendra Singh, The Distinguishable Characteristics of the Concept of the Law
as it Developed in Ancient India, in LIBER AMICORUM FOR THE RT. HON. LORD
WILBERFORCE 93 (Maarten Bos & Ian Brownline eds., 1987) (citing The
Mahabharata).
[QUS] B i 1odial A jpe Lbuali 40dBlie o5 @il Aosamsile ;gile Qs i (19
Al Y B Gilad g il 3 B dapill) digh B Aludy) ¢ g8 g Aalisall e LAl
(1984 [I=]] (Se i A gin 8) 488 Geal LaySi paall qulal) saa Ay (A
(1967¢. 5 b 5 7 us:2) siba Ol 58 1 lidatd) g
See THE BOOK OF MANU: MANUSMURTI, discussed in detail by Nagendra Singh
in Armed Conflicts and Humanitarian Laws of Ancient India, in ETUDES ET
ESSAIS SUR LE DROIT INTERNATIONAL HUMANITAIRE ET SUR LES PRINCIPES DE
LA CROIX-ROUGE EN L’HONNEUR DE JEAN PICTET (Christophe Swinarski ed.
1984); and COMMENTARIES: THE LAWS OF MANU (Georg Biihler trans., 1967).
(1889 <[9=1] 5 395 A 53 zu5) 90 ¢ VII Osis 230 siba ¢y 58 (1)
THE LAWS OF MANU 230, Tit. VII, 90 (Georg Buhler trans. & ed., 1889).
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WILLIAM SHAKESPEARE, THE LIFE OF HENRY THE FIFTH, Act 3, Scene 6.
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Theodor Meron, Shakespeare’s Henry the Fifth and the Law of War, 86 AM. J.
INT’L L. 1 (1992). See also THEODOR MERON, HENRY’S WARS AND
SHAKESPEARE’S LAWS (1993).
3 o W) 5L a3 «DE JURE BELLI AC PACIS (Libri Tres) (1625) cousign 298 “8)
(1925 el 8 (ualiS | 5 (sl £) 599 (A gall G 5ilAl Cliuds
HuGo Grortius, DE JURE BELLI Ac PAcIS (Libri Tres) (1625), reported in 3
CLASSICS OF INTERNATIONAL LAW 599 (Francis W. Kelsey trans., 1925).
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MAJOR PEACE TREATIES OF MODERN HISTORY 1698-1967 (Fred L. Israel &

Emanuel Chill eds., with an introduction by Arnold Toynbee, 1967). See, e.g.,

Leo Gross, The Peace of Westphalia, 1648-1948, 42 AM. J. INT’L L. 20 (1948).
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JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT AND DISCOURSES 171 (G.D.H.
Cole trans., 1973).
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HILAIRE MCCOUBREY, INTERNATIONAL HUMANITARIAN LAW 6, 10-11 (1990).
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Legality of the .4l g2l Jull dasaa95 &8 (g bddud) il Al Jsall o gilall dalda
Threat or Use of Nuclear Weapons, 35 L.L. M. 809, 1343 (July 8, 1996).
1856 il 16 (b Ll (b gdsal g g addl sl paldl) (pley) %)
Declaration Respecting Maritime Law, Paris, Apr. 16 1856, 15 Martens 791; 115
Parry’s 1; reprinted in 1 AM. J. INT’L L. 89 (1907) (Supp.).
Cubaad] 20 (B Chiia B Aagall g sl B gl A pllagl Gmandy daldd) Saalaal) 9
.1864
Geneva Convention for the Amelioration of the Condition of the Wounded in
Armies in the Field, Geneva, Aug. 22, 1864, 18 Martens 440; 22 Stat. 940; T.S.
No. 377, 55 Brit. & For. St. Papers 43; reprinted in 1 AM. J. INT’L L. 90 (1907)
(Supp.).
D) doa 400 08 WS J (A 8 saiial) clbgliall Al G (b pladiud) ) el )
1868 ssawd 11 (B @ e sy Cila (A gl (7 s sy il
Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under
400 Grammes Weight (St. Petersburg Declaration), signed at St. Petersburg,
Dec. 11, 1868, 18 Martens 474; 138 Parry’s 297; reprinted in 1 AM. J. INT’L L.
95 (1907) (Supp.).
dsn JuS g saisa) (JuSan (PS) cuall il el Ol iy Aaldd sl oY) g g )
1874 (b 27 (B SueaS g3 (B 0 ) B A s g (18 pdy uuad il el g cid 4B
Project of an International Declaration Concerning the Laws and Customs of War
(Declaration of Brussels) [Brussels Conference on the Laws and Customs of
War, No. 18], adopted at Brussels, Aug. 27, 1874, 4 Martens (2d) 219 and 226,
148 Parry’s 133, reprinted in 1 AM. J. INT’LL. 96 (1907) (Supp.).
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¢1899
Convention for the Peaceful Adjustment of International Disputes (First Hague, I),
The Hague, July 29, 1899, 26 Martens (2d) 920, 32 Stat. 1779, T.S. No. 392,
reprinted in 1 AM. J. INT’L L. 107 (1907);
A Y saalae) Ljadl) quall aa 1864 Gubdl 22 (A e el Bablas (5 abse CiSI BaAlae
1899 519 29 (B WY A dad gall (111
Convention for the Adaptation to Maritime Warfare of the Principles of the Geneva
Convention of Aug. 22, 1864 (First Hague, III), signed at The Hague, July 29,
1899, 26 Martens (2d) 979, 32 Stat. 1827, T.S. No. 396, reprinted in 1 AM. J.
INT’L L. 159 (1907);
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1899 85129 A Y (B Aadgall (TV, 1 S LY 3aalad) < g (uad Baal Alilas
Declaration Concerning the Prohibition, for the Term of Five Years, of the
Launching of Projectiles and Explosives from Balloons or Other New Methods
of a Similar Nature (First Hague, 1V, 1), signed at The Hague, July 29, 1899, 26
Martens (2d) 994, 32 Stat. 1839, T.S. No. 393, reprinted in 1 AM. J. INT’L L.
153 (1907);
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1899 52l 29 (B Y b
Declaration Concerning the Prohibition of the Use of Projectiles Diffusing
Asphyxiating Gases (First Hague, 1V, 2), signed at The Hague, July 29, 1899,
26 Martens (2d) 998, 187 Parry’s 453, reprinted in 1 AM. J. INT’L L. 157
(1907);
B Y A Aadgal (3¢ TV, S LAY Baalag) sadiall gala )l aladiul jliay aldll ey
. 1899 545229
Declaration Concerning the Prohibition of the Use of Expanding Bullets (First
Hague, 1V, 3), signed at The Hague, July 29, 1899, 26 Martens (2d) 1002, 187
Parrylls 459, reprinted in 1 AM. J. INT’LL. 155 (1907) (Supp.).
18 (b Y (b dabgall (o 4G WY Baalas) ddsal) cle Jiall dpalad) 4 gutl Bantaa®d)
1907 Jusisl
Convention for the Pacific Settlement of International Disputes (Second Hague, I),
signed at The Hague, Oct. 18, 1907, 3 Martens (3d) 360, 36 Stat. 2199, T.S. No.
536, reprinted in 2 AM. J. INT’L L. 43 (1908);
o SR (B Aadgal) ([T AN Y Bablas) aghall (g 33 fiua 558l p)adiual 2T ol jia) Shlna
1907 nsis 18
Convention Respecting the Limitation of the Employment of Force for the
Recovery of Contract Debts (Second Hague, 1I), signed at The Hague, Oct. 18,
1907, 3 Martens, (3d) 414, 36 Stat. 2259, T.S. No. 537, reprinted in 2 AM. J.
INT’L L. 81 (1908);
1907 s5iS 18 (B saY 4xd gall ((I1T Al WY saalaall) Al Jlesi 52y Aalil) saaleal
Convention Relative to the Opening of Hostilities (Second Hague, III), signed at
The Hague, Oct. 18, 1907, 3 Martens (3d) 437, 36 Stat. 2259, T.S. No. 538,
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reprznted in2 AM. J. INT’L L.85 (1908);
18 ‘_,A sy ‘_,A m,.da (IV 4.\.\'L|S! LY uM.u) A.UJ! aldl ubeb Ol g8 axal ‘_,.d) saalaall g
1907 s
Convention Respecting the Laws and Customs of War on Land (Second Hague, IV)
signed at The Hague, Oct. 18, 1907, 36 Stat. 2277, 1 BEVANS 631;
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1907 sl 18 A Y (B dadgall (V Al LAY saaled)

Convention Respecting the Rights and Duties of Neutral Powers and Persons in
Case of War on Land (Second Hague, V) signed at The Hague, Oct. 18, 1907, 3
Martens (3d) 504, 36 Stat. 2310, T.S. No. 540, reprinted in 2 AM. J. INT’L L. 117
(1908);

b sl dad gall (VI Al WY saalaa) Goall gVl die 4y ladl il alay Aaldl) aalaal)
1907 xS 18
Convention Relative to the Status of Enemy Merchant Ships at the Outbreak of
Hostilities (Second Hague, V1), signed at The Hague, Oct. 18, 1907, 3 Martens
(3d) 533, reprinted in 2 AM. J. INT’L L. 127 (1908);
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1907 s 18 4
Convention Relative to the Conversion of Merchant Ships into Warships (Second
Hague, V1), signed at The Hague, Oct. 18, 1907, 3 Martens (3d) 557, reprinted
in 2 AM. J. INT’L L. 133 (1908);
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1907 nsis) 18 sy
Convention Relative to the Laying of Automatic Submarine Contact Mines (Second
Hague, VIII), signed at The Hague, Oct. 18, 1907, 3 Martens (3d) 580, 36 Stat.
2332, T.S. No. 541, reprinted in 2 AM. J. INT’L L. 138 (1908);
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1907 sish 18 WY A dad gal)
Convention Concerning Bombardment by Naval Forces in Time of War (Second
Hague, 1X), signed at The Hague, Oct. 18, 1907, 3 Martens (3d) 604, 36 Stat.
2351, T.S. No. 542, reprinted in 2 AM. J. INT’L L. 146 (1908);
1907 58Sl 18 (B WY A dad gal) (X 40N LAY Saalae) Laudl Al ga ciyia Baalaay
Convention for the Adaptation of the Principles of the Geneva Convention to
Maritime Warfare (Second Hague, X), signed at The Hague, Oct. 18, 1907, 3
Martens (3d) 630, 36 Stat. 2371, T.S. No. 543, reprinted in 2 AM. J. INT’L L.
153 (1908);
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Convention Relative to Certain Restrictions with Regard to the Exercise of the
Right of Capture in Naval War (Second Hague, XI), signed at The Hague, Oct.
18, 1907, 3 Martens (3d) 663, 36 Stat. 2396, T.S. No. 544, reprinted in 2 AM. J.
INT’L L. 167 (1908);
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Convention Relative to the Establishment of an International Prize Court (Second
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Hague, XI1I), signed at The Hague, Oct. 18, 1907, 3 Martens (3d) 688, reprinted
in2 AM. J. INT’L L.174 (1908);
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Convention Concerning the Rights and Duties of Neutral Powers in Naval War
(Second Hague, XIII), signed at The Hague, Oct. 18, 1907, 3 Martens (3d) 713,
36 Stat. 2415, T.S. No. 545, reprinted in 2 AM. J. INT’L L. 202 (1908);
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Declaration Relative to Prohibiting the Discharge of Projectiles and Explosives
from Balloons (Second Hague, XIV), signed at The Hague, Oct. 18, 1907, 3
Martens (3d) 745, 36 Stat. 2439, T.S. No. 546, reprinted in 2 AM. J. INT’L L.
216 (1908).
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1925 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous, or
other Gases and Bacteriological Methods of Warfare, signed at Geneva, June
17, 1925, 94 L.N.T.S. 65, 26 U.S.T. 571, T.I.A.S. No. 8061, reprinted in 25
AMm. J.INT’L L. 94 (1931).
G Aaludd) gl b s el plagl Cpeals daldd) 1929 alal Cida Saalaa (69
1929 585227 <l
1929 Geneva Convention on the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, July 27, 1929, 47 Stat. 2074 reprinted in
2 BEVANS 965.
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COMMENTARY ON THE ADDITIONAL PROTOCOLS 583-1124 (Yves Sandoz et al. eds.
1987); and NEW RULES FOR VICTIMS OF ARMED CONFLICTS 273-489 (Michael
Bothe et al. eds. 1982).
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Waldemar A. Solf, Protection of Civilians Against the Effects of Hostilities Under
Customary International Law and Under Protocol I, 1 AM. J. INT’LL. & PoL’Y
117 (1986); Waldermar A. Solf & Edward R. Cummings, 4 Survey of Penal
Sanctions Under Protocol I to the Geneva Conventions of August 12, 1949, 9
CASEW. RES. J. INT’L L. 205 (1977).
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Convention on the Prohibition of Military or Any Other Hostile Use of
Environmental Modification Techniques, opened for signature at Geneva, May
18, 1977, UN. G.A. Res. 31/721 (XXXI), 31 U.N. GAOR Supp. (No. 39), at
36, U.N. Doc. A/31/39 (1976), 31 U.S.T. 333, 1108 U.N.T.S. 151, 16 L.L.M. 88.
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Convention on Prohibitions and Restrictions on the Use of Certain Conventional
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Weapons Which May be Deemed to be Excessively Injurious or to have
Indiscriminate Effects, concluded at Geneva, Oct. 10, 1980, U.N. Doc.
A/Conf.95/15 (1980), 19 L.L.M. 1523, 1342 UN.T.S. 7.
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Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on their Destruction, signed at Oslo, Sept. 18, 1997
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Treaty on the Non-Proliferation of Nuclear Weapons, signed at Washington,
London, Moscow, 21 U.S.T. 483, 729 UN.T.S. 161, 7 I.L.M. 809, entered into
force 5 March 1970.
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LS Uil Baalee LB sda Jadiy Adma ddaud gy jledl aladia) 480
o Lgsdl Al Jlad) jlas ) 1963 ale saalaag (7911959 alad
Laziall 1967 ale saalaay Plelall cad 4 o Al sladl o sad
Loy (AR plall diliio) e & ol ddadi) asad A (salall
Laziall 1971 ale saataay (705 AN 4, glacd) o) ja¥1 5 el lld b
Al B o A Jaldl jledl) dalad g dgsill Al pdag sl
adf asad AN 1979 ale 48U 5 77) Lgadl) Laghy i g Jaaall duda i g
U796 AT &y gacdl al 2 g el (Ao 5

Caal § 1975 Gusta 26 (b Jsrdall Ayl sl A g gSugay il g laldil g (B dad gall 3 (72
1975 ujka 26 (B Baniall Sl ol Aga sa (B 4l
Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and Their Destruction, signed
at Washington, London, Moscow, 26 U.S.T. 583, 1015 UN.T.S. 163, 11 L. L.
M. 309, entered into force 26 March 1975.
13 (b b B daBgall g W pasig Ayslassl) ALl (3adg gl pskd s aalaa (7
1997 Sl 20 (A Jeriall 4 b Ciasual (1993
Convention on the Prohibition of the Development, Production, Stockpiling and
Use of Chemical Weapons and on their Destruction, signed at Paris, 13
January 1993, S. Treaty Doc. No. 103-21, 32 I.L.M. 800, entered into force
29 April 1997.
Al A Lad Jerdall A jle Caal Ay Ghidly A dxb gl il qladl) saalad¥
1961 535223 (8 4 5aY) Basiial) ¥ ol
The Antarctic Treaty, signed at Washington, 12 U.S.T. 794, 54 AM. J. INT’L L.
477 (1960).
(b dad gall g plall iy o A slaill g sall 8 Ay il dalu) JLgd) jBas A saateal) 79
dgdall Al sl ¢ 1963 258 10 (b Jordall Ll Cingal (A5 gSusa
1963 S 10 (A &S a¥) Baatiall il sl
Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and
Under Water, signed at Moscow, 14 U.S.T. 1313, 480 U.N.T.S. 43, 2 LL.M.
302, entered into force 10 October 1963.
Aol y i) Jame (A8 a) Sanid) ) A atad (A b Saalas (76)
Oaily ohaidi g ‘_,A dnd gal) (s AN A glandl) (ab;\ﬂ‘g el ‘_,A Loy oAl sladll
1967 s 10 gA@S...UA\J! saadal) ol 6l gﬁ deriall 4 e ciasial g"MJ SSauigay
Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bodies, signed
at Washington, London and Moscow, 18 U.S.T. 2410, 610 U.N.T.S. 205, 6
I.LL.M. 386, entered into force 10 October 1967.
b bl Ga g o) gl b Jalid jladl) daluig dgsil dalud) auag s Saalea 77
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1972 sia 18 (A Jsndall &l cinpaal (Al g S gag il g (il g (B Aad gall g Lagly i
1972 e 18 (b 48y p4Y) Baniial) ¥ iy ABMe Al Lasd g
Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea-bed and the Ocean Floor and in the
Subsoil Thereof, signed at Washington, London and Moscow, 23 U.S.T. 701,
T.ILA.S. No. 7337, 955 U.N.T.S. 115, entered into force 18 May 1972.
b ll Lgah a3 g o AY) Ayghand gl ¥l el o Jgal) Andd) asas A dduny) %)
1984 sls 11 (A dsrdall byl gl (A g 198
Agreement Governing the Activities of States on the Moon and other Celestial
Bodies, opened for signature at New York, 1363 UN.T.S. 3, 18 .LL.M. 1434,
entered into force 11 July 1984.
b A (O a1 (o) (S SLDU Baalaa) At DU LG sl 6 A9 i) dalal) i Saalea 70
1968 S 22 (b Jndall 4yl ciapal (A g A sSala b a5l Gl
Treaty for the Prohibition of Nuclear Weapons in Latin America [Treaty of
Tlatelolco] (inter-American), opened for signature at Mexico City, 22 U.S.T.
762,634 UN.T.S. 281, 6 L.L.M. 521, entered into force 22 April 1968.
(b A gall (Laigig )y Banlas) dlbuild) cogin b Ay 0il) dalad) (pa AAY dakaial) Saalas (0
(1985) 2 Jsndall gl canl g g8 il 3o claigig
South Pacific Nuclear Free Zone Treaty [Treaty of Rarotonga], signed at
Rarotonga, Cook Islands, 24 1.1L.M. 1440, not yet in force (1985).
(S B dad gall g Ll (35 g (o A g sl Aalad (pe A0AY Aikaiall Saalas 1)
Treaty on Southeast Asia Nuclear Weapon-Free Zone, signed at Bangkok, 35
LLL.M. 635 (1995).
(W2 3o lae) L s (o dad gal) Lty 81 8 g g AL (ha AAY) Adaial) Sanles 2
African Nuclear-Weapon-Free Zone Treaty, signed at Addis Ababa, 35 1.L.M.
698 (1996).
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Bala il jhal a9 el gl Lalad caldl) PR EPRVRVENT
cildgiiall g dalul) aladicd Gadliy (20)(<) (2) 8 33l (4)
s A Baad alila) ) g2 A quall Jilugy d ey
g1l (A sl oAl AlNAlly Lginsay Ayl 1 gl 4y 9
Filagy 3 gall g cildglial) g dalal) oda (o8 o Aol

) Lagy aldiS (ha 8 Balally Aalil) (o guall) Adluay ABe 4 Lagh ASid)) o i yek )
Aslaall g A paYl Baadall Yol (e JS AT By Adgall  Aulal daSaally (aldl)
Qg A Gaidll MJ‘)&Jﬂﬂhé‘ Balal) ).Ua.nuéaJéLu.“ au)ahu)ﬁja&uﬂ
i) gal) ‘_,A ALl o eil8Y jalaa Cilida (guSad (.Luﬁ! uﬂ Le 8 8 salall PR FEIWA |
R
cAglga dpilia daSaa L) Jal (e Lagy AR oldy ciliagliall o gam iy o B
e Aiaal) clidetl) dad oS JSilag A gall Axiliad) daSaall alul) HUAH L R
P o galal) (B Aipual) S 1l 380 shiaall Aalul) 1(20)-(17) & Ui i Y
(1999 [d=1] Lk 5 gig)) 239 (bl Lag)
M. Cherif Bassiouni, Negotiating the Treaty of Rome on the Establishment of an
International Criminal Court, 32 CORNELL INT’L L.J. 462 (1999); Rome
Statute of the International Criminal Court, UN. GAOR, 53d Sess., U.N.
Doc. A/CONF. 183/9 (1998), reprinted in 39 1.L.M. 999 (1998) and Michael
Cottier, Preliminary Remarks on subparagraphs (xvii)-(xx): Prohibited
Weapons: Drafting History in COMMENTARY ON THE ROME STATUTE OF THE

INTERNATIONAL CRIMINAL COURT 239 (Otto Triffterer ed., 1999).
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Ao PN o e ()(2)8 Balall clillda A4S ()b ¢ g alEll) A gal) (0 gilAl) (puSay
Aualal 83 Lpdlal) ddsal Auliad) daSaall alud) Lagy alaS o gubail) a5 | 3l
A44-241
COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL
COURT, supra note 83, at 241-44.
Ciladad aa Cad A ad Ay pal cpils B dhgl) 4y Suall LMy Gl L 60
14 oidly cqall jie ¥ T3ES (A mall) dalu A A0S aY) Baniall il ol dagSal
sl Alilaal) gl o ey L leSid il (e Wale 38 sally 1863 S
oa) I (10-27 ASpal) dalu quiSy ASjmal)l (a1 h B 4y Baaial
A )
.(1956)
Rules of Land Warfare, War Dept. Doc. No. 467, Office of the Chief of Staff,
approved Apr. 25, 1914 (G.P.O. 1917); and Army Field Manual 27-10,
Rules of Land Warfare (1956).
CAEY asnll) Ay yaY) Baniall LN ol (5 Swal) oI A Allay cpuidild @z os Ll ki
W g3 aliligg ¢1775 ale qad AN N gall Gl Giladl s (1918 gl el
(1846) 4 Suall aSlaall A jlaay ginl) g 5 Seal) ¢y gile) o cilliadla
QAL AUy ) i€l ¢(1896) (B gealdly (s Seall (oil8N cug iy galda Al Liad Ll
1911 (8 el g 1902) (Al Glual) 2218 ¢(1940 (A Al iy 1929) (5 sSeanl)
Gl 108 T S W) 1907 alad WY Saalea ddli) a5 Allg (1935 (A Taana o
58 (sl 0 sHAL Ay giadd) Alday ) Alaall 21 e pall adl o Aflaag ad¥) 5l (il gl
3a) 2 ) o qal) dipel 5 a8 oo 3 siusyl quiS (1935 ale dduui ((1944)
(1880 (Al oysilall
WILLIAM W. WINTHROP, MILITARY LAW AND PRECEDENTS (1896); The British
Manual of Military Law (1929 revised in 1940); German Army Regulations
(1902, revised in 1911, revised in 1935) to which the 1907 Hague
Convention was appended as Annex II, quoted in Hersch Lauterpacht, The
Law of Nations and the Punishment of War Crimes, 21 BRIT. Y.B. INT’L L.
58 (1944); the 1935 version; and the OXFORD MANUAL ON THE LAWS AND
CUSTOMS OF WAR ON LAND (Institute of International Law, 1880).
L ki
Regolamento di Servizio in Guera, in 3 LEGGI E DECRETI DEL REGNO D’ITALIA
3184 (1896).
B gl Aol siBY ) pA JE (e ANy Col gBY oda o (gulad o gD
(SIS Gusl S ¢(1895 dwaldl daghll) 32-531 (Aol Qi) o Lddish d clag
7 2354 @ 05> (1896 Amaldl) dazhll) 35-2034 (akiill g 4B — ol gl
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Gl Aalily 021929 ale A aliall Lilayd qoall ikl e

JOHANN K. BLUNTSCHLI, DROIT INTERNATIONAL 531-32 (5th ed. 1895); Carlos
Calvo, 4 LE DROIT INTERNATIONAL THEORIE ET PRATIQUE 2034-35 (5th ed.
1896); JOHN B. MOORE, 7 DIGEST OF INTERNATIONAL LAW 1109 (1906);
CHARLES C. HYDE, 2 INTERNATIONAL LAW 653-54 (1922); LHASSA
OPPENHEIM, 2 INTERNATIONAL LAW 107 (6th ed. 1940).

(1621) ol B Wale) ja g g 4 Seaall () g8 9 ga ¢ gl g3 (o ghlinu 2 7
356 gijﬁi Gsilald Mﬂj@l M! 11 cCJ.LAJJ.nA.ASlA.A aldl adl e (g gl 10e
(1955)

Gustavus Adolphus, Articles of Military Laws to be Observed in the Wars
(1621), cited in Leo Gross, The Punishment of War Criminals: The
Nuremberg Trial, 11 NETH. INT’L L. REV. 356 (1955).

d ga dj\j bm Lol Qils g:‘MJ a,_\.\'l.h...ugll cuall 3 gad jlaas u.ujﬁjéi i) ¢ Caldf KCY)
(1775) @uall sy 4
(1970) 22 «s sSwad) GgiEN 5 jLaa (lajud i 3 93 S

Edward F. Sherman, The Civilization of Military Law, 22 ME. L. REV. 3 (1970).

9 Bl el ga (Dl Ja o Lo Bule] 5 (9 £(1775) 9 Bkl e 3 558)
a8l B i (S5 A Balal) oda iy SBlg (1806) 32 Balall ccuall 3 sa (1776)
138 Balall Ay Seunl) A aall s gall

Uniform Code of Military Justice, Art. 138, 10 U.S.C. & 1038.

ALl 86 Apdlall g filigg cijlh g3 Qi) Ll ks
(Omsal S e Sl (g obee ARNAL) alpdeai duiad (89

Henfield’s Case, 11 F. Cas. 1099 (Case No. 6,360) (C.C. Pa. 1793)
Al Jilwgy wsza Gl g dalad) g ABIAN <l ?ams SBay galdll 1925 ale JeSsign LB (90)

AR 64 Dpdlal) cdoa ol A

1925 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous,
or other Gases and Bacteriological Methods of Warfare.
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Charles M. Clode, I The Military Forces of the Crown, App. VI (1869), quoted
by Leslie C. Green in The Law of Armed Conflict and the Enforcement of
International Criminal Law, 27 ANNUAIRE CANADIEN DE DROIT
INTERNATIONAL 7 (1984).
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(1989 [I] Gmay Cimad) 161 addd AN
Leslie Green, What Is-Why Is There-the Law of War? in THE LAW OF ARMED
CONFLICT INTO THE NEXT MILLENNIUM 161 (Schmitt and Green eds., 1989).
1899 5529 cd ol Al Gl el g O gy Aualil) 1899 alal sLaY saalaa i (109
1899 Hague Convention With Respect to the Laws and Customs of War on Land,
July 29, 1899, 32 Stat. 1803, T.S. No. 403, 26 Martens (ser. 2) 949, reprinted in
1 AM. J. INT’L L. 129 (1907) (Supp.)
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1907 Hague Convention Respecting the Laws and Customs of War on Land, Oct.
18, 1907, 36 Stat. 2277, T.S. No. 539, 3 Martens (ser. 3) 461, reprinted in 2 AM.
J.INT’L L. 90 (1908) (Supp.), 1 Friedman 308, 1 BEVANS 631.
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First Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, 75 UN.T.S. 31, 6 U.S.T. 3114, T.I.A.S. No.
3362 at art. 63(4); Second Geneva Convention of 1949 for the Amelioration of
the Condition of Wounded, Sick, and Shipwrecked Members of the Armed
Forces at Sea, 75 UN.T.S. 85, 6 U.S.T. 3217, T.LA.S. No. 3363 at art. 62(4);
Third Geneva Convention of 1949 relative to the Treatment of Prisoners of War,
75 UN.T.S. 135, 6 U.S.T. 3316, T.LA.S. No. 3364 at art. 142(4); Fourth Geneva
Convention of 1949 relative to the Protection of Civilian Persons in Time of
War, UN.T.S. 287, 6 U.S.T. 3516, T.LA.S. No. 3365 at art. 158(4); Protocol
Additional to the Geneva Conventions of August 12, 1949 and Relating to the
Protection of Victims of International Armed Conflict, June 8, 1977, para. 4, Art.
51.4(b-c), U.N. Doc. A/32/144, Annex 1 (1977), reprinted in 16 LLM. 1391,
1413 (1977), at art. 1(2) [hereinafter Protocol I]; Protocol Additional to Geneva
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Convention of Aug. 12, 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts, opened for signature, Dec. 12, 1977, U.N. Doc.
A/32/144 Annex I, reprinted in 16 1.L.M. 1391 at pmbl. [hereinafter Protocol
II]; Pablo Benvenuti, La Clausola Martens e la Tradizione Classica del Diritto
Naturale nella Codificazione del Conflicts Armati, in SCRITTI DEGLI ALLIEVI IN
MEMORIA DI GUISEPPE BARILE 173 (1995).
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M. Cherif Bassiouni, A Functional Approach to “General Principles of
International Law,” 11 MicHJ. INT’L L. 768 (1990).
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Waldemar A. Solf, Protection of Civilians Against the Effects of Hostilities Under
Customary International Law and Under Protocol I, 1 Am. J. INT’L L. & PoL’Y
117 (1986).
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THE ESSENTIAL THOMAS PAINE (Sidney Hook ed. 1969).
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G.A. Res. 217A, UN. GAOR, 3d Sess., pt. 1, at 71, UN. Doc. A/810 (1948),

reprinted in 3 INTERNATIONAL LAW & WORLD ORDER: BASIC DOCUMENTS

III.A.1 (Burns H. Weston ed., 5 vols., 1994).

3aLy) 48wy Lad) 1989/11/25 Ll gad X0 (78 U. N.T.S 277) 1984/12/ @

(ITE)Cmsl sal) aldail g (g8l (359 (oa Cnfpeasl CfBls (o TLM (8 B a0 s (A landl
(g U Lgal) L&Dl (1994) (5) s 5 (<ws Cr)

Dec. 9, 1948, 78 U.N.T.S. 277 (entered into force Jan. 12, 1951) [hereinafter

Genocide Convention], reprinted in 28 1.L.M. 763, and 2 INTERNATIONAL LAW

& WORLD ORDER: BASIC DOCUMENTS ILLE.3 (Burns H. Weston ed., 5 vols.,

1994) [hereinafter 2 WESTON].
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See generally THE LAW OF WAR: A DOCUMENTARY HISTORY (Leon Friedman
ed., 2 vols., 1972); THE LAWS OF ARMED CONFLICTS: A COLLECTION OF
CONVENTIONS, RESOLUTIONS AND OTHER DOCUMENTS (Dietrich Schindler &
Jili Toman eds., 1988); HOWARD S. LEVIE, TERRORISM IN WAR: THE LAW OF
WAR CRIMES (1993); and HOWARD S. LEVIE, THE CODE OF INTERNATIONAL
ARMED CONFLICT (2 vols., 1986).
e Chipd [ sSal A GG deal) lad) ogild) B Adldy) sk ad el aal @
(1998 plad 4441 dsukall)
See generally M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN
INTERNATIONAL CRIMINAL LAW (1992) (2d rev. ed. 1999) [hereinafter
BASSIOUNI, CRIMES AGAINST HUMANITY].
ey 1984 Baalra 3agesa GliS g (1959 (AU £ Jall) Comygd siw il "4 gal) adl 2" QS aa) )
Aflaay pla Baalaa O siny AY) QUiSy Cland ghila cilli — Aslaall BANY) ol 2 (iS5 0 Adlaa
sl (iadl G sIAY B Ao laadl BALY) i e
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See, e.g., PIETER N. DROST, THE CRIME OF STATE (2 vols., 1959); Matthew
Lippman, The Drafting of the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide, 3 B.U. INT'L L.J. 1 (1984); and Matthew
Lippman, The Convention on the Prevention and Punishment of the Crime of
Genocide, in 1 INTERNATIONAL CRIMINAL LAW 589 (M. Cherif Bassiouni ed., 2d
ed. 1999).
O ) Joal ¢y gildl) A Jgling A gal) add jad) () giry S pmen iy i [ Sl JEAY) and ,©
yaaty Gl My A qilal o JB Laie dldy JAldiag dhildia gad o L) B
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gl all 85yl (oS i Y Gudl) 98 1 WL - Y aas dajle aBlatiall Al gal) (5 dga
Jual ge Gajaladl 98 9 agialul agle 168l cpdl Asloall il gl 38 ANY LB Loy plesal)
il 2l o agilalaa J)ga¥) ABS B o5 A Guw oY o g o case ALY G
b Uaall laay i iy 1949/8/12 gl ciuis CUBEN ALY JsSgigud) L
Al gmd afiuly Cpisall iy s Mg (1 JSsign) (Aol aollall cild daluall cile) puall
JAY Balall 2 3 el miaall iyl oY) LAY Al 8 dae Gadldd) T jtiea dadual) < gil) g
¥y ol L) Gl el 5 oud 8 Cra g a4 ASLaY) Ml e gl Y AS i)
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gy 3 g Lagia S O Cun Gt Alalaa ol Anil iia Saalas b afle 2l
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Gar Y s a8l Ma i AN Jedd) s 1Y) e ) Gl Aaldy g 4 sra ALY ST oo
cleley any slae) Ga 4igS Lulaad) b puail 3 Ja ) gie 4y Tl (LAl Jilka ) o e
" Cpital) G Ma agah (e s RS i) g Y O Aludy) Ak adl s W el J¢B daglial)
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See M. Cherif Bassiouni, International Crimes: Jus Cogens and Obligatio Erga
Omnes, 59 LAW & CONTEMP. PROBS. 63 (1996). The Tadic majority opinion
dealt with several aspects of international humanitarian law in an overlapping
manner when it held:
The second aspect, determining which individual of the targeted population
qualify as civilians for purposes of crimes against humanity, is not,
however, quite as clear. Common Article 3, the language of which reflects
“elementary considerations of humanity” which are “applicable under
customary international law to any armed conflict,” provides that in an
armed conflict “not of an international character” Contracting States are
obliged “as a minimum” to comply with the following: “Persons taking no
active part in the hostilities, including members of armed forces who have
laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely
... .7 Protocol Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims in International Armed Conflicts
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(Protocol I) defines civilians by the exclusion of prisoners of war and armed
forces, considering a person a civilian in case of doubt. However, this
definition of civilians contained in Common Article 3 is not immediately
applicable to crimes against humanity because it is a part of the laws or
customs of war and can only be applied by analogy. The same applies to the
definition contained in Protocol I and the Commentary, Geneva Convention
IV, on the treatment of civilians, both of which advocate a broad
interpretation of the term “civilian.” They, and particularly Common Article
3, do, however, provide guidance in answering the most difficult question:
specifically, whether acts taken against an individual who cannot be
considered a traditional “non-combatant” because he is actively involved in
the conduct of hostilities by membership in some form of resistance group
can nevertheless constitute crimes against humanity if they are committed in
the furtherance or as part of an attack directed against a civilian population.
Prosecutor v. Dusko Tadic (IT-94-1-T), reprinted in 36 1L.L.M. 908 at 939-940
(1997) (citations and footnotes omitted). It is unclear, in the understanding of the
majority, what are the legal boundaries between the customary law of armed
conflicts applicable to conflicts of a non-international character and,
respectively, Common Article 3 of the 1949 Geneva Conventions. See also
Protocol 11, infra note 86, reprinted in 2 11.B.11 Weston, supra note 2. See also
Theodor Meron, International Criminalization of Internal Atrocities, 89 AM. J.
INT’L L. 554 (1995).
RSy A adal B Bl casled Y Adsal Adliad) daSaad) ol QU e e D
Conal) Al g A gal) A ghead julra BIA gad o clde aliall Al i B Lids g
CAgy e gl A gn Aday andy £) ual) LS 1Y) La auaail Bastal) il gl da ) gal LS Apab b
o3 gl aly aly " sl S M B Ay Sual) Andi g 4y Seal) AL Aol 4zl aa
gloall sa da Joall Alad Geild) g WL el daaal sl Latie anlial)
cle) yal) a By ale D @E1 ) Jaslh a cldiaal) Gy s da Gba JBy g o)
A9 Ay) AN alewy ABaall oda dag cAaalu Aygad ) Jeasil a paien a0
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For example, the International Criminal Tribunal for the Former Yugoslavia, in
the Tadic majority opinion, erroneously applied the standards of “state
responsibility” reflected in the I.C.J.’s Nicaragua v. U.S. to the determination of
whether a conflict is of an international or non-international character. See Case
Concerning Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v. U.S.), 1986 1.C.J. 14, 331-47 (June 27). The majority also did not
contribute to clarity when it very broadly concluded that:
International humanitarian law applies from the initiation of such armed
conflicts and extends beyond the cessation of hostilities until a general
conclusion of peace is reached; or, in the case of internal conflicts, a
peaceful settlement is achieved. Until that moment, international
humanitarian law continues in the whole territory of the warring States or, in
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the case of internal conflicts, the whole territory under the control of a party,
whether or not actual combat takes place there.
Prosecutor v. Dusko Tadic, (1T-94-1-T), May 7, 1997, reprinted in 36 1.L.M.
908, 939-940 (1997) (citations and footnotes omitted). See also Theodor Meron,
Classification of Armed Conflict in the Former Yugoslavia: Nicaragua’s Fallout,
92 AM. J. INT’L L. 236 (1998).
Wby Joll Alall gl clamlaa" o gl o ciypd eiSa MGG QU aal O
A s
See M. CHERIF BASSIOUNI, INTERNATIONAL CRIMINAL LAW CONVENTIONS AND
THEIR PENAL PROVISIONS 21-31 (1997), [hereinafter BASsIOUNI, ICL
CONVENTIONS].
Jilis daSas LAY 4y pudaatl) Apll) A AGNA il gSal) i) g A Jiaie lld o Jula dlia @
Al 50 Al daSaa pLAN 4 jpaatl) ddall) o 80 gl Al 50
This is evidenced by the position of different governments in the Preparatory
Committee on the Establishment of an International Criminal Court. See Report
of the Preparatory Committee on the Establishment of an International Criminal
Court, U.N. Doc. A/CONF.183/2/Add.1 (1998).
On Lo gl Agal g Jab g adldal) Al ad ol O ABda 0 sSam i) 028 (e G (10
G sl O QS g hpd B disall g Ay Sead) Aded) A ) Jali o (Saad
(1997) i gl "0 93 dasaa s LAY dalal) qlisy Lale 75 8 1,
One reason will be the fact that international crimes involving state action or
policy potentially reach all the way to the top of the military and civilian
hierarchy. See M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-Five
Years: The Need to Establish a Permanent International Criminal Court, 10
Harv. HUM. RTS. J. 11 (1997), [hereinafter Bassiouni, From Versailles to
Rwandal), describing the history of international criminal investigatory bodies
and international criminal tribunals. With respect to the limits of command
responsibility see INTERNATIONAL CRIMINAL LAW, supra note 5, at 21-74.
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The regulation of armed conflicts benefits from the fact that regular armies are
usually well disciplined and have a tight command structure that controls
discipline and the observance of the laws of armed conflicts. Furthermore,
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regular armies have a shared interest in the observance of the laws of armed
conflicts because violations by one side to a conflict can result in actions by the
other side, even though reprisals are limited. See FRITS KALSHOVEN,
BELLIGERENT REPRISALS (1971). Conversely, however, when genocide or crimes
against humanity occur, the same constraints that exist in armies arising out of
the considerations stated above, are not usually present in the course of genocide
and crimes against humanity.
9% e Cleld) o GLbadU bl — A LGNS — Aulady) s al ol g Lelaad) Saly) (12
¢ 90 uleld g (3 gl (Ao o) pdd] (L) (st pgdl Cule il Y5 AlSia o) g Al
Ada
L, gil) &‘JL‘ Y ddalus 593 uleld b pay dl.d!@cg.ui“—nh QSN Ladie dald diuayg
Ga s e el o Gl ALl o) ol g dslaal) B O Laudl g (158 O
S g 81 ot Aal) ‘53
Genocide and crimes against humanity, as discussed below, are however also
applicable to non-state actors. The problem of non-state actors, acting by
themselves or in concert with state actors nevertheless remains, as the definitions
of genocide and crimes against humanity do not specifically contemplate non-
state actors, particularly when there is no concert of action with state actors. By
implication, however, it should be clear that genocide and crimes against
humanity apply to non-state actors as well.
laal dli & o) 48 ey pagedd) DY dagSall Al el oda Jiad ALY s o D
1998 silsa 7-15 (a lagy (B cutind) (o3 g A gal) Agilind) AaSaall iy (puala glodll jaiigally
Lolaall 5301 adl oy (3lal Lad (yia gadll g ol a5 g COIAINN Sy Al ol aUATH 138 o 3
A gl Apilial) Aasaally (aldl) oaale) Lag aldii JBT quall il g Ailady) ol 2l
6 Blallg (2) Galall 7 5akally (1) aladl (1998) 9 / 183 . saiisa [ | Basiall add) 4ady)
(A Aliad) daSaall palud) HUBTY Sy Lagd) (4) Galall
The most recent example of such governmental reluctance to remove ambiguities
and fill gaps is that of the ICC Diplomatic Conference in Rome, June 15-July 17,
1998, whose statute has not removed the overlaps, gaps, and ambiguities with
respect to genocide, crimes against humanity, and war crimes. See Rome Statute
of the International Criminal Court, UN. Doc. A/Conf.183/9 (1998), reprinted
in THE STATUTE OF THE INTERNATIONAL CRIMINAL COURT (M. Cherif Bassiouni
ed., 1998) [hereinafter ICC Statute].
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This estimate is by some accounts for all conflicts since World War I, and by
others for all victimization since World War II. See Jennifer L. Balint, An
Empirical Study of Conflict, Conflict Victimization and Legal Redress, 14
NOUVELLES ETUDES PENALES 101 (Christopher C. Joyner, Special Ed. & M.
Cherif Bassiouni, General Ed., 1998); M. Cherif Bassiouni, Searching for Peace
and Achieving Justice: The Need for Accountability, 59 LAW & CONTEMP.
PROBS. 9 (1996); See, e.g., R.J. RUMMEL, STATISTICS OF DEMOCIDE, GENOCIDE
AND MASS MURDER SINCE 1900 (1997); Margareta Sollenberg & Peter
Wallesteen, Major Armed Conflicts in 1995, in SIPRI YEARBOOK 1996 (1996).
There were two studies reported in the PIOOM Newsletter and Progress Report
in 1994 and 1995: A.J. Jongman & A.P. Schmid, Contemporary Conflicts: A
Global Survey of High and Lower Intensity Conflicts and Serious Disputes, 7
PIOOM NEWSLETTER AND PROGRESS REPORT 14 (Winter, 1995) and Study, 6
PIOOM NEWSLETTER AND PROGRESS REPORT 17 (1994). See also Alex P.
Schmid, Early Warning of Violent Conflicts: Causal Approaches, in Violent
Crime & Conflicts 47 (ISPAC 1997); “PIOOM World Conflict and Human
Rights Map 1998” at (last visited Oct. 30, 1998)
<http://www.fsw.leiden.univ.nl>.
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A dagsall clls Al 201919 alal il jhaw Saalea o
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BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 4.
1907 558 18 (8 B bl (dad ) Al (sWaY) 4l sl Gl el ¢l B ol ia) Saalaa (19
L) diall g <l 3 A Baaial) il sl dpadllys 1910 sy 26 (& 3 G clia Al
@2 A2 hald 2 G o 4o bk aelg 1907 Y 4Bl y Lad
Convention Respecting the Laws and Customs of War on Land [Second Hague,
IV], Oct. 18, 1907, 36 Stat. 2277, 1 BEVANS 631 (entered into force Jan. 26,
1910) [hereinafter 1907 Hague Convention], reprinted in 2 Weston, supra note
2, at ILB.1.
1., Ljan
Preamble
529 e bl paipal adla 85 Clgiell Gy Al B Cadall A giae paad Aigd (19)
(1920) 95 (sl (oAl A oY) Bl ¢ Be 1919
Commission on the Responsibility of the Authors of the War and on
Enforcement of Penalties, Report Presented to the Preliminary Peace
Conference, March 29, 1919, 14 AM. J. INT’L L. 95 (1920).
CO L oSl — (1985) B ghl Jealdl ALY e (Boe gl sa e S delaad) BN i (Y
BLUSEE
VAHAKN N. DADRIAN, THE HISTORY OF THE ARMENIAN GENOCIDE: ETHNIC
CONFLICT FROM THE BALKANS TO ANATOLIA TO THE CAUCASUS (1985).
Jisd 2 ale el ghawall Adad 80 ¢ Saadall il ol Jiaa Cpe dadiall Bdadl 5 sia i 2O
.1999
See Memorandum of Reservations Presented by the Representatives of the
United States to the Report of the Commission on Responsibilities, Annex II,
April 4, 1919, reprinted in 14 AM. J. INT’L L. 127, 144-51 (1920); Reservation
by the Japanese Delegation, Annex III, April 4, 1919, reprinted in 14 AM. J.
INT’L L. 151 (1920).
A et aei ((Lsha 5alag) 1920 (bl 110 B LSy slilall i b Co adlad) Baalaa @D
192-179 .z .4 15
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Treaty of Peace Between the Allied Powers and Turkey, Aug. 10, 1920 (Treaty
of Sevres), reprinted in 15 AM. J. INT’L L. 179 (Supp. 1921).
el ael - Ll dpall 19 3 silg 24 B st b ABE gall g AT g LS 5 Baalas )
1925 1.z .4 18
Treaty with Turkey and Other Instruments Signed at Lausanne July 24, 1923
Final Act, reprinted in 18 AM. J. INT’L L. 1 (Supp. 1925).
Lallad) ijad) (e ey dualid) dpiba gloall g dusbysl) 1 y2a i () ARy kY Jalilig e @D
(1982) AsY
JAMES F. WILLIS, PROLOGUE TO NUREMBERG: THE POLITICS AND DIPLOMACY OF
PUNISHING WAR CRIMINALS OF THE FIRST WORLD WAR (1982).
(1944) (A9 Aialh &) 450 il Aman clpagi 1 ad) o p2e Alas Y
The Punishment of War Criminals: Recommendations of the London
International Assembly (Report of Commission I) (1944).
A0S Y Baadiall cil o) Aagla g Aladill fail g palinl) Lulay sl Saadiall ASleal) da ga A 80EY (29
RS Goal) e me Adlaay Aatlas ldy A gad) SaN) AagSay L f 4y geen dagSa
82 ¢ 1546 — 1544 — 59 — 1945 (ubud| 8) &y jSeunl) 4 g2 AaSaal) (3lizag Ligusl Lstaal
(O (i 2y Laf) 45 (bl 8 B AT G — (491238 (uildn 3 < 279 UN.T.S.
sladhy dAaldll dasaall cis ) Lad i [LET B cdbgala) ¢ 2 Gy & aicld aci
A 19 aB) (3,00 & Senl) A gal) AaSaall (3l () (GA0 Ay Sus Aga Aasas
Q Gy b aiebb wel (IMTFS 3 Lad) 20 ouddn 4 3 2 1589 a8, T.LA.S 1946
9z 2) el B LS ¢ oAl (3lha (e (£6) Balall ALilaadl (£5) 32l TLE. 2 & 2 ddigalall
sl Bl ) clllaie @) Al g aSadl) Galaal (10) by 5a¥) e
Agreement by the Government of the United Kingdom of Great Britain and
Northern Ireland, the Government of the United States of America, the
Provisional Government of the French Republic, and the Government of the
Union of the Soviet Socialist Republics for the Prosecution and Punishment of
the Major War Criminals of the European Axis and the Charter of the
International Military Tribunal, Aug. 8, 1945, 59 Stat. 1544, 1546, 82 U.N.T.S.
279, 3 BEVANS 1238, entered into force Aug. 8, 1945, [hereinafter London
Charter], reprinted in 2 Weston, supra note 2, at ILE.1. See also Special
Prosecution Establishing an International Military Tribunal for the Far East and
Charter of the International Military for the Far East, Jan. 19, 1946, T.I.A.S. No.
1589, at 3, 4 BEVANS 20 [hereinafter IMTFE], reprinted in 2 Weston, supra note
2, at ILE.2. Article 5(c) is similar to Article 6(c) of the London Charter, as is
Article II(c) of Control Council No. 10, though it removes the war connecting
requirement.
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(1975) 1945 = 1933 — 293 )53 . . (S — dggadlada ail 2l @0
Lucy S. DAWIDOWICZ, THE WAR AGAINST THE JEWS: 1933-1945 (1975).
Ad) 5 ¢ AaSaall aSa Ay e AaSaa (Bl B Lo Gijlatall dgal eilal salua R 7
Lad) Jg¥) @aladl (01950 1316 / P . Al Saaial) ady) iy 3 (12 a8)) .GAOR baaial)

JLE. 4 (82 (a2 Gy b Aiebbs 18] 1950 ILC sl 2y
See Principles of International Law Recognized in the Charter of the Nuremberg
Tribunal and in the Judgment of the Tribunal, 5 U.N. GAOR Supp. (No. 12) at
11, UN. Doc. A/1316 (1950), 44 Am. J. INT’L L. 126, [hereinafter 1950 ILC
Report], reprinted in 2 Weston, supra note 2, at IL.E.4.

(1986 (smmar sl ) 83 (Joall (Aliad) o SBY (iaway ghala s gliia ¢ lnasih 4 OF)
Hans-Heinrich Jescheck, Development and Future Prospects, in INTERNATIONAL
CRIMINAL LAW 83 (M. Cherif Bassiouni ed., 1986).

b il aggia IS (1975 1 1974) Cmges) dadisa — (Joal) oiAY jaaas il i) @)
(1971) s i, o5 — A gall ¢y gilal
See Michael Akehurst, Custom as a Source of International Law, 47 BRIT. Y.B.
INT’L L. 1 (1974-75); ANTHONY A. D’AMATO, THE CONCEPT OF CUSTOM IN
INTERNATIONAL LAW (1971).
(S sl — L — 1 5S) QD clad 3 J gat) GO
The states that have done so are Canada, France, and Israel.
4 Al — gy — Ayl 32 03 20 i O
See BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 4.
(8) il ~igsen (I C L) (st (Aliad) ¢y sI8) o i 2
Bass1ount, ICL CONVENTIONS, supra note 8.
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See Statute of the International Tribunal (for the Prosecution of Persons
Responsible for Serious Violations of Humanitarian Law Committed in the
Territory of the Former Yugoslavia) May 25, 1993, S.C. Res. 827, U.N. SCOR,
48th Sess., 3217th mtg., U.N. Doc. S/RES/827 (1993) (1993) [hereinafter ICTY
Statute], reprinted in 32 .L.M. 1159, and 2 Weston, supra note 2, at IL.E.10.
Al Lad B9 (1997) 908 ILM 36 (2 el aef (it-94-IT ) il gSagi s slesy) O
32 @) dlle (haly (ARdnd) Lidw o gl A gl Ailind) Aasaall oulady)
Prosecutor v. Dusko Tadic, (IT-94-1-T), reprinted in 36 1.L.M. 908 (1997). See
also ICTY Statute, supra note 32. Concerning the war-connecting link, the Tadic
decision stated:

Article 5 of the Statute, addressing crimes against humanity, grants the
International Tribunal jurisdiction over the enumerated acts “when
committed in armed conflict.” The requirement of an armed conflict is
similar to that of Article 6(c) of the Niirnberg Charter which limited the
Niirnberg Tribunal’s jurisdiction to crimes against humanity committed
“before or during the war,” although in the case of the Niirnberg Tribunal
jurisdiction was further limited by requiring that crimes against humanity be
committed “in execution of or in connection with” war crimes or crimes
against peace. Despite this precedent, the inclusion of the requirement of an
armed conflict deviates from the development of the doctrine after the
Niirnberg Charter, beginning with Control Council Law No. 10, which no
longer links the concept of crimes against humanity with an armed conflict.
As the Secretary-General stated: “Crimes against humanity are aimed at any
civilian population and are prohibited regardless of whether they are
committed in an armed conflict, international or internal in character.” In the
Statute of the International Tribunal for Rwanda the requirement of an
armed conflict is omitted, requiring only that acts be committed as part of an
attack against a civilian population. The Appeals Chamber has stated that,
by incorporating the requirement of an armed conflict, “the Security Council
may have defined the crime in Article 5 more narrowly than necessary under
customary international law,” having stated earlier that “[s]ince customary
international law no longer requires any nexus between crimes against
humanity and armed conflict. . . . Article 5 was intended to reintroduce this
nexus for the purposes of this Tribunal.” Accordingly, its existence must be
proved, as well as the link between the act or omission charged and the
armed conflict.

The Appeals Chamber, as discussed in greater detail in Section VI.A of this
Opinion and Judgment, stated that “an armed conflict exists whenever there is
resort to armed force between States or protracted armed violence between
governmental authorities and organized armed groups or between such groups
within a State.” Consequently, this is the test which the Trial Chamber has
applied and it has concluded that the evidence establishes the existence of an
armed conflict.
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The next issue which must be addressed is the required nexus between the
act or omission and the armed conflict. The Prosecution argues that to establish
the nexus for a violation of Article 5 it is sufficient to demonstrate that the
crimes were committed at some point in the course or duration of an armed
conflict, even if such crimes were not committed in direct relation to or as part of
the conduct of hostilities, occupation, or other integral aspects of the armed
conflict. In contrast the Defence argues that the act must be committed “in”
armed conflict.

The Statute does not elaborate on the required link between the act and the
armed conflict. Nor, for that matter, does the Appeals Chamber Decision,
although it contains several statements that are relevant in this regard. First is the
finding, noted above, that the Statute is more restrictive than custom in that
“customary international law no longer requires any nexus between crimes
against humanity and armed conflict.” Accordingly, it is necessary to determine
the degree of nexus which is imported by the Statute by its inclusion of the
requirement of an armed conflict. This, then, is a question of statutory
interpretation.

The Appeals Chamber Decision is relevant to this question of statutory
interpretation. In addressing Article 3 the Appeals Chamber noted that where
interpretative declarations are made by Security Council members and are not
contested by other delegations “they can be regarded as providing an
authoritative interpretation” of the relevant provisions of the Statute.
Importantly, several permanent members of the Security Council commented
that they interpret “when committed in armed conflict” in Article 5 of the Statute
to mean “during a period of armed conflict.” These statements were not
challenged and can thus, in line with the Appeals Chamber Decision, be
considered authoritative interpretations of this portion of Article 5.

The Appeals Chamber, in dismissing the Defense argument that the concept
of armed conflict covers only the precise time and place of actual hostilities,
said: “It is sufficient that the alleged crimes were closely related to the hostilities
occurring in other parts of the territories controlled by the parties to the conflict.”
Thus it is not necessary that the acts occur in the heat of battle.

Prosecutor v. Dusko Tadic, (IT-94-1-T), reprinted in 36 1L.L.M. 908, 913 (1997)
(citations and footnotes omitted).
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See Resolution 955 (1994) Establishing the International Tribunal For Rwanda,
Nov. 8, 1994, S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., U.N. Doc.
S/RES/955 (1994) [hereinafter ICTR Statute], reprinted in 33 I.L.M. 1598, and 2
Weston, supra note 2, at I[I.LE.12.

See id. at art. 3. LAZED Salal B Td kGO
Aasaall ol AUBT ¢ GuSila g (A gen Gyl A U bl pUATg daSaal) gl lad) G7)

(1996) 235-199 Adibud) Lidlu g gal 4 gal) Auilinl
See, e.g., Ch. 2, “Establishment of the Tribunal and Legislative History” of M.
CHERIF BASSIOUNI, & PETER MANIKAS, THE LAW OF THE INTERNATIONAL
TRIBUNAL FOR THE FORMER YUGOSLAVIA 199-235 (1996). The Appeal Chamber
in the Tadic case noted that “it is by now a settled Rule of customary
international law that crimes against humanity do not require a connection to
international armed conflict. Indeed . . . customary international law may not
require a connection between crimes against humanity and any conflict at all.”
Decision in Prosecutor v. Dusko Tadic, (IT-94-1-AR72), reprinted in 35 L.L.M.
32, at 72 (1996). Further, the Tadic decision stated:
If customary international law is determinative of what type of conflict is
required in order to constitute a crime against humanity, the prohibition
against crimes against humanity is necessarily part of customary
international law. As such, the commission of crimes against humanity
violates customary international law, of which Article 5 of the Statute is, for
the most part, reflective. As stated by the Appeals Chamber: “There is no

question . . . that the definition of crimes against humanity adopted by the
Security Council in Article 5 comports with the principle of nullum crimen
sine lege.”

Id. at 937. The Appeal Chamber in the Nikolic case noted that a crime against
humanity must be shown to have been committed in the course of an armed
conflict. Nikolic Rule 61 Hearing, (IT-95-2-R61).

See, e.g., Bassiouni, supra note 6. (6) Ciald (i saes ¢ JUaY Jiw Jo 3 CF)

A9 — 46 (A (10) Gl e ™ g Ao slup o il O
See Bassiouni, From Versailles to Rwanda, supra note 10, at 46-49.
1998 (A & Jall) cijfSan . @, Jadinag omige Ll 8 — 1 g0 40 gl dgiliad) dasaal) i €0
X

For an insight into the establishment of the ICTR, see VIRGINIA MORRIS &
MICHAEL P. SCHARF, THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA
(2 vols. 1998).
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See London Charter, supra note 25, at art. 6(c).
oabald) il g (1) @alall (519) .Balall Lidud gal A gal) Apilind) daSaall oyl alail) ylag) 42)
(1) Galall (319) Balal) il 50 4a8 gal) duilial) dasaall
See ICTY Statute art. 5(g), supra note 33; ICTR Statute art. 3(g) supra note 35.
Adle 35 (hala 1ai g 0 A gal Ailiad) daSaall ol pUaSY g 49
See ICTR Statute supra note 35, at art. 3. It is interesting to note that Article 5 of
the ICTY does not refer to the words “widespread or systematic” contained in
Article 3 of the ICTR. Yet, in the Tadic opinion the Trial Chamber referred to
the words “widespread or systematic” using the disjunctive. See generally
MICHAEL P. SCHARF, BALKAN JUSTICE (1997).
e " A (sald al ) Qi) A4 Ghals Apilady) ad o) ) RS 4
See BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 4, at Ch. 4 “The
Principles of Legality.”
See id. at Ch. 5. ouddl) Juadl) 8 L g 49
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Al gal) Apilial) daSaall oulod) ol mgd afhy 1998 Adw sidg 17
O AUATY 138 il 2Y" o) 7 Balall B Shy 3 oLl 13 B Al g0
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Alady) 2 2l el g 1990 (bl eS| o . pasdidy £ S gusd) 177 Hedl sl
(ebiss osad)

See id. See also Roger S. Clark, Crimes Against Humanity at Nuremberg, in THE

NUREMBERG TRIAL AND INTERNATIONAL LAW 177 (George Ginsburgs &

Vladimir N. Kudriavtsev eds., 1990); Egon Schwelb, Crimes Against Humanity,

23 BRIT. Y.B. INT’L L. 178 (1946).

(Blnai) 3 salall B cddle 35 Apdlalic 1 g0 Al gal) Ailiad) AaSaall ol pUaTY @7
ICTR Statute, supra note 35, at art. 3 (emphasis added).
abal) AR (e 3 Balall B Aaddiual) M agiay uge JSEM B e 8 O Ang e @)
o Baaa dima ail a ailad Jaad Lpsay W padi (S Y 120 g0 Adgall 4ulial) daSaall
U G (A " gall JIBY g 2" pany La gy Y Y lld g iy el
For sure the terms “widespread or systematic” as used in Article 3 of the ICTR
cannot be interpreted as a characteristic of the specific crimes listed in the
definition because, for example, there can be no particular crime called
“widespread extermination.”
L(Sai) 7 3alall g (1) Ealal) — Adgal Auiliadl daSlaall ulud) AUl (49)
ICC Statute, supra note 13, at art. 7 (emphasis added).
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Article 7 states:
Persecution against any identifiable group or collectivity on political, social,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or
other grounds that are universally recognized as impermissible under
international law, in connection with any act referred to in this paragraph or
any crime within the jurisdiction of the Court. . . .
1d & 6»
& 62
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Id. For a commentary, see generally Herman von Hebel & Darryl Robinson,
Crimes within the Jurisdiction of the Court, in THE INTERNATIONAL CRIMINAL
COURT: THE MAKING OF THE ROME STATUTE, ISSUES, NEGOTIATIONS, RESULTS
79-126 (Roy S. Lee ed., 1999); Margaret McAuliffe deGuzman, The Road from
Rome: The Developing Law of Crimes Against Humanity, 22 HUM RTS. Q. 335
(2000).
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9 A Jady glaia ypals of bl Y ¢ LaMS § dpgiadl ¢ Gall dew oo LRI Gk
A o3 QS Jad ) Wl
For example, genocide requires a specific “intent to eliminate in whole or in
part,” while war crimes, no matter how widespread or systematic or both, do not
require any element of state action or policy in connection with the commission
of these crimes.
ot e o giall jilaall dale diuay Lad i Lud b 8 (gl g g dpad 8 Alad) o2 cils B9
Ply) M ad e il Sy 092Dl g e L BT, 139 51374138 ald ) (ol g2
(1998) Gists ASausy « b ¢l
This was the case with Touvier and Papon cases in France. See generally
sources cited infra notes 137, 138, and 139. See also SORJ CHALANDON &
PASCALE NIVELLE, CRIMES CONTRA L’HUMANITE: BARBIE, TOUVIER,
BOUSQUET, PAPON (1998).
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PCNICC/2000/INF/3/Add.2 (6 July 2000) 3aaial) add) 3ilig dayall paling
See ICC Statute, supra note 13, at Article 9; Finalized Draft of Elements of
Crime, U.N. Doc. PCNICC/2000/INF/3/Add.2 (6 July 2000)
Alady) il ol lall pladl) Addle 13 (hala A gall Ailind) daSaall bl aUI i GO
8 A6 (gl
See ICC Statute, supra note 13, at Articles 6-8. The chapeau for crimes against
humanity (Article 7) states: “For the purposes of this Statute, “crimes against
humanity” means any of the following acts when committed as part of a
widespread or systematic attack directed against any civilian population, with
knowledge of the attack.”
— dauadia faaleal Apladl — S g Gl pd ) gAY MUY ALY Al jad) " Lagas lad) O7)
g — gaal) Q) 7 "Alady) 2l ad) 2" Lad 5 1994
See generally M. Cherif Bassiouni, “Crimes Against Humanity”: The Need for a
Specialized Convention, 31 COLUM. J. TRANSNAT’L L. 457 (1994). See also
BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 4, at Ch. 7.
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See generally Convention on the Prevention and Punishment of the Crime of
Genocide, Dec. 9, 1948, 78 U.N.T.S. 277 (entered into force Jan. 12, 1951)
(entered into force with respect to the United States Nov. 25, 1989) [hereinafter
1948 Genocide Convention], reprinted in 28 1L.L.M. 763, and 2 Weston, supra
note 2, at IL.E.3. See also The Convention on the Prevention and Punishment of
the Crime of Genocide, supra note 5.
Uil g oy 58558 @95 1973) (idaial) (i gl 1 alio) o, JUaY Jsen Ao i O
.54 Algalal) Jisig ¢y 9aNls
See, e.g., ROBERT CONQUEST, THE GREAT TERROR: STALIN’S PURGE OF THE
THIRTIES (1973). See also Chalandon & Nivelle, supra note 54.
Lok (1995) el add) ey Adgeal) @ Al Jal o gUSY lages 5 OO
Lolaall By yuae Lad g 1993 GUS G Lagaas 8 &k B gapall g Aelaall BaLY) ¢ oual 1)
1997 (RS Jil saa — daja I Cllga gy e LA
See generally, JASON S. ABRAMS & STEVE R. RATNER, STRIVING FOR JUSTICE:
ACCOUNTABILITY AND THE CRIMES OF THE KHMER ROUGE (1995); DAvVID P.
CHANDLER ET AL., POL POT PLANS THE FUTURE: CONFIDENTIAL LEADERSHIP
DOCUMENTS FROM DEMOCRATIC KAMPUCHEA (1988); GENOCIDE AND
DEMOCRACY IN CAMBODIA (Ben Kiernan ed. 1993). See also CENTURY OF
GENOCIDE: EYEWITNESS ACCOUNTS AND CRITICAL VIEWS (Samuel Totten et al.
eds., 1997).
(4) 33l (2) alall Lédlus gl At gal) Ailiad) AaSaall ol pUadl g (61
See ICTY Statute, supra note 33, at art. 4.
A(2) Bl (2) Galal 14 g8 A gal) Ayilind) daSaall oulady) aUadl a3 62)
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See ICTR Statute, supra note 35, at art. 2.
A(6) B3lal (2) Galal A gal) Ailiad) dasaall ol pUall g (69)
See ICC Statute, supra note 13, at art. 6
(2) Balall (02 alall  Auslanll Baly) Baalaa i) (6
See 1948 Genocide Convention, supra note 56, at art. 1.
j 69
1d
L g (Ailind) A ghesall pualic) el Juall) A 4 Ad galal) Aulady) ada ail ol asf (°0)
See generally BASSIOUNI, CRIMES AGAINST HUMANITY, supra note 4, at Ch. 8
“Elements of Criminal Responsibility.”
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That standard exists in the criminal laws in those legal systems influenced by the
Romanist-Civilist Germanic legal traditions, as well as those legal systems
influenced by the Common Law tradition.
2955 JSALE — (01992 57 g seuss aSkaa Gliaa S )
See TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS 57 (1992).
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See M. Cherif Bassiouni, The Commission of Experts Established Pursuant to
Security Council Resolution 780: Investigating Violations of International
Humanitarian Law in the Former Yugoslavia, 5 CRIM. L.F. 279-340 (1994). See
also Final Report of the Commission of Experts Established Pursuant to
Security Council Resolution 780 (1992), U.N. SCOR, 49th Sess., Annex, U.N.
Doc. S/1994/674 (1994).
A L il pign 3 — (1995) dslaall 34 ol 1 dailgy &aji @ Lagas i) 70
oaga— 5 — Galala N g
See generally GERARD PRUNIER, THE RWANDA CRISIS: HISTORY OF GENOCIDE
(1995). See also MORRIS & SCHARF, supra note 40; Madeline H. Morris, The
Trials of Concurrent Jurisdiction: The Case of Rwanda, 7 DUKE J. COMP. &
INT’L L. 349 (1997).
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It is also believed that in the Yugoslav conflict the U.S. has satellite and other
air-reconnaissance pictures and probably recorded air-waves and telephone
communications that would establish certain facts constituting any one of the
three major crimes mentioned, but for political reasons has elected not to make
them available to the ICTY Prosecutor.
L0 el ) Auald Ay 5 58 Ghalh s BT 72
See sources cited supra note 58, particularly ABRAMS & RATNER.
(al.h.ﬁ‘ uA‘L\S.UAS! < aldl (ubal 4&3*434 d.nl.nj Oy Baatiall Gl ol cuald =l Gﬁaﬂ UA(B)
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In the Arabian Gulf the U.S. has amassed substantial documentation of war
crimes committed by the Iraqi regime against Kuwaiti, Iraqi Kurds and Shia, and
Iranians, but the documentation has not yet made it public. See Indictment and
Prosecution of Saddam Hussein, S. Con. Res. 78, 105th Cong. (March 13,
1998). See also 144 CONG. REC. Nos. 12-13 (daily ed. Feb. 23, 1998) (Senate
Resolution 179, Relating to the Indictment and Prosecution of Saddam Hussein
for War Crimes and Other Crimes Against Humanity). See also War Crimes:
Hearing before the Subcommittee on International Law, Immigration, and
Refugees of the Committee on the Judiciary, House of Representatives, 102d
Cong., 1st Sess. (Mar. 13, 1991); International Criminal Court, SENATE REP.
No. 103-71 (1993); Senate J. Res. 93, 103d Cong. (1993); Senate J. Res. 32,
103d Cong. (1993).
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77 dlial) o glud) 138 Jha & aoblad &) y) Adidig o<l dana a2
e 08 (B 7Ah Gil el DA e Dlaf g0 ALY o2y Ay
DG 3 o) 2l 5 AgeLaad) BaLY)

Gl @ala (1992) 780 b, OaY) adaa J AT Bl SLALY o) pad) Liall gl iy g (9
67 A saldd) JSgas ((1994) 1994 [ 674 | o 83a5al asd)
See Final Report of the Commission of Experts Established Pursuant to Security
Council Resolution 780 (1992), U.N. SCOR, 49th Sess., Annex, U.N. Doc.
A/1994/674 (1994); Annexes to the Final Report, UN. SCOR, 49th Sess., U.N.
Doc. S/1994/674/Add.2 (1994); Bassiouni, supra note 67.
(74) 1998 (A5 .o g — 2sgal) dad o Baolusall (b Lpany gy Gida ((odef) 229 )
A2l o) ol dgila gl cilaSlaall g (1993) Csbuad B (sl Ailady) 3z ) jall g uall ol >
e iy [ Sl M) — Agau 31 Ayl
Craig R. Whitney, Vichy Official Found Guilty of Helping Deport Jews, N.Y.
TIMES, Apr. 2, 1998, at AS.
1993)4104kail) Al o sih) Al 2 alja cqal) ala (LS B Al Lagas ) 70
3 amll A A4 4yl Aol Al el B gl eled) ¢ sl g cialiadl A Laad s (
B sle ) lus) g il L Lad B (1999 dashs ¢ A e iy ) (Al Alad) ¢ g0
i Al (IR B Aal) A il sl
See generally Jacques Francillon, Crimes de guerre, Crimes contre |'humanité,
JURIS-CLASSEUR, DROIT INT’L, FASCICULE 410 (1993); Leila Sadat Wexler,
National Prosecutions for International Crimes: The French Experience, in 3
INTERNATIONAL CRIMINAL LAW (M. Cherif Bassiouni ed., 2d rev. ed.
1999)[hereinafter BAssiOuni, ICL]; Leila Sadat Wexler, Prosecutions for
Crimes Against Humanity in French Municipal Law: International Implications,
in ASIL PROCEEDINGS 270-76 (1997).
QLS B Jagl — 7 = be — A i) Aagdall gAY S ;s AT B e s Ge o Tl U7
(1995) plad Jaau gl (o &l jla Sl ™Ay ) 3Y) g dall A gAY (g S g la)”
See, e.g., Mark J. Osiel, Ever Again: Legal Remembrance of Administrative
Massacre, 144 U. PA. L. REV. 463 (1995).

See Final Report, supra note 72. T2 &) Glalgd) (Al a9
i 79
1d
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COSay Laa cdgla) o ALY sda dgslaad) daly) A8l & i
il s o B Jerdall Ajba Lslaall oLy A8 sl 4xa
dadding A pildl Qe Tl alwal) Juwdill Al e Saaal)
Jal Cre A8y EVRENREVI L I PR YRRl (agi\dbi (a8adl 4 glaladldl)
Sgal 21 g Ledlaai gadas

3Ly plhiaa o Axgild < g ADE culaidl 1948 ale iia
< 981 a9 BV e lanll Saly) 4B A 5 ol ALy il Bk dslanl)

Ll g b ol ai A gl Ailind) Aasaall ) Al ;

80 3 ¢ PLEEYEN| adl dy gall Auilial) daSaall u.ul.a.u‘}l\ il o 083

AR L 53 A5 g (g2 ) (AL gl CASLEN) B 3n) Lind i) OO
GulS) Ad Ll 1) g iadlay iy IS Ay LSBT L 6 a8 (halgd) — o geay iy i Sl
(1= 18=1955) .&slaall 34 JSAi (e JSES "4 ) ddhucil)™ Y
Id. See also M. Cherif Bassiouni, Investigating Serious Violations of
International Humanitarian Law in the Former Yugoslavia (DePaul University,
Occasional paper, 1996); Meron, supra note 6. See also the indictment of
Karadzic and Mladic, in which the judge referred to “ethnic cleansing” as a form
of genocide, (IT-95-18-I).
5 o) dpdlall ¢ dolaad) BaLY) dap s (S e Aflae g ae 48U g O
See The Convention on the Prevention and Punishment of the Crime of
Genocide, supra note 5.
2 5880 256 (shala ¢ dsleall Salyy Adlay g (2
See 1948 Genocide Convention, supra note 56, at art. II.
43 AR 35 (¢ LIS g B A gal) Ailia) daSaall ol pladl lag 89
See ICTY Statute, supra note 33, at art. 4.
2 B AMN-35 hala ¢hail g B A gal) Ailiad) AaSaall byl pladf B9
See ICTR Statute, supra note 35, at art. 2.
25 88l 13 (el Ayl gal) Ailind) dasaall ulady) allail) 89
ICC Statute, supra note 13, at art. 2.
Alle 56 el ¢ delaad) BaY) ddaalia L8 ki GO
See 1948 Genocide Convention, supra note 56.
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e Gabadi 12 claall B dalud) i gilly ol g el Jsal Cpeadl ciyia 4l 7
1956 b A Banial N ol dpuuilly AT G cllag (1950 LSl 21 A 33U 1949
Jsal Cpeatl s A8 B (] B3 88N 2 o8, (hald — (fiwy A Aielb cel M
5558 21 A BBy 1949 (i 12 A Al b A8 chull 3 By Al ally el
Glag b Aiolh @ae) s 9 1956 L s b Baaial) il ol dpcadlly AL Jia culiag <1950
1949 (ubni 12 (A& qall (gl Aalaay dualdd) Cisia 48U 12 5880 2 o8, (el —
A 2 A Baaial) il gl Apudlly JAI s cdlag (1950 sl 21 A A G clda A
ARG Alany dualil) g ciia ABUE D o hald Q (luy A Lieh cael g <1956
1950 xS 21 A WA e cdda Ay 1949 (udad) 12 A qall cdy A s
et (g A lgielb ey (1956 ) 2 (8 Basdal) il sl Apdlly AT G culdag
J4 @282 a8
Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, Aug. 12 1949, 6 U.S.T. 3114, 75 UN.T.S.
31, 4 BEVANS 853, (entered into force Oct. 21, 1950), reprinted in 2 Weston,
supra note 2, at II.B.11; Geneva Convention for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 (entered into force Oct. 21,
1950) reprinted in 2 Weston, supra note 2, at 11.B.12; Geneva Convention
Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75
UN.T.S. 135, 47 AM. J. INT’L L. 119 (1953) (entered into force Oct. 21, 1950),
reprinted in 2 Weston, supra note 2, at I1.B.13; 53 Geneva Convention Relative
to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T.
3516, 75 U.N.T.S. 287, 50 AM. J. INT’L L. 119 (entered into force Oct. 21,
1950), reprinted in 2 Weston, supra note 2, at [L.B.14.
clel pall Laia dbaay galdl) (1949 (ubud) 12 b cida ClBEN ALy JSsigud 9
Gar sy (1977 ae I A JeSsigll) L1977 4sig 8 (A il dalaall 45
i clia Ay 2 ale daaial) adlly Lald 8568 1977 ssamnd 12 (B G (8 4ol g5l
2 ) (lald 2 G A il el g 1978 e 17 (2 L)
Protocol Additional to the Geneva Conventions of August 12, 1949, and
Relating to the Protection of Victims of International Armed Conflicts of June 8,
1977 [hereinafter 1977 Protocol 1], opened for signature at Berne, Dec. 12,
1977, UNN. Doc. A/32/144 (1977) Annex 1 (entered into force Dec. 7, 1978),
reprinted in 16 LL.M. 1391, and 2 Weston, supra note 2, at 11.B.20; Protocol
Additional to the Geneva Conventions of August 12, 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts [hereinafter 1977
Protocol II], Dec. 12, 1977, U.N. Doc. A/32/144 (1977) Annex II (entered into
force Dec. 17, 1978), reprinted in 16 1.L.M. 1391, and 2 Weston, supra note 2,
at 11.B.21.
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— "l sl Ay el A BRI (Ggagdd ol b S 208 ad) (hald i Sl Gl
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G sl GslES Andgy oban dlrph i deall Al QeI aldlly G Olus
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Gl oY) ey ¥ BUENT il g B el 0 g8l o (g aa3Y
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(Lm0 LS (Al osilally BN o8l e JS (e
OSAN e e paal B Claaleal) el Aaldl) salall
o A yidal) Jgall kb Lajla uiay A el i@l o) ) o Al
gl al Ll Ll 4y 5N B Wi ) oo ad Al g clalal)
oA Y A Jeal) O ¢ Aty Sl @\A@JLAJS.ULALQ @
QUigild gy dajla Juiad Y — dale Bale cud Ll Lallda — 3atad)
O s gheal) 130 Jia A B 5 38 Balal) (b D e a8 N o g
Al Jo s dajla 0o of olailay (Say il g aladl (il
P e cpe A Al g clalal B AS il e Jaal
) l.e_.\ a\m\ a&
Jodl (Aol (5 ginal B 5 AN daladl citlad) Jo lld gadaiy g
Ol g8Y) aal) (sl dabll) o Anadial) il el el g
S olll Saliiy Lale Labual (el Al ugrdd) s L alcall
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1997 iy, il sl Euand) pudagll S rale )0
Customary international law consists of the practice of states confirmed by their
intention to be legally bound by the practice. See Akehurst, supra note 29;
Hiram E. Chodosh, An Interpretive Theory of International Law: The
Distinction Between Treaty and Customary Law, 28 VAND. J. TRANSNAT’L L.
973 (1995); D’AMATO, supra note 29; Jordan J. Paust, Customary International
Law: Its Nature, Sources and Status as Law of the United States, 12 MICH. J.
INT’L L. 59, 61 (1990); JORDAN J. PAUST, INTERNATIONAL LAW AS LAW OF THE
UNITED STATES (1996). But see Curtis A. Bradley & Jack L. Goldsmith,
Customary International Law as Federal Common Law: A Critique of the
Modern Position, 110 HARV. L. REV. 815 (1997).
Adloid) Al (a guad 5 ) gSial) i atioeall g gl sall 5 6 a8 Glall ¢ g ilis i O0)
See Bassiouni, supra note 6, and the authorities cited therein.
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pladial g 3agdl) cloles (16) ol Jei (A sl Galy o) oY) sd de gydal) 8
S AN (1) G S Cmisad)l B cliles (17) Aol Llaal) 593 alAY) M 868
[5 sadi (20) 4 dnbaal CSWEN) 5 @ i) e gsda) & Jal) (19) 3 gl
b Al e (5 50 Aima palic Ma e gpdall & Je) (21) daslll CilSlioa)) 48 yu
S5 RN (24) el g i clles(23) Adald dge B Ao ) (22) Alkid
(26) <al¥) (e garll (S gall B i ) slae) (25) dyyad) S oSl 48 ju ciles (B g g pial)
25 dlia (S 2002 ale (da Aabilall daadl (28) clabidd) aladiul (27) QLY Jisal
GO Jaaa ¢ (o gann iyl o e BT L A ol o DB AL & Cpal) b Xag daysa
1815 o 8l A g 33 coal Al g 003 323 (B adl jad) o2 jgliig (2002). Al ALl

"8l hald ¢ (gl Aliad) 0 IAY blaa ¢ (g e LS BT 1997
At present there are twenty-five categories of international crimes. They are: (1)
aggression; (2) genocide; (3) crimes against humanity; (4) war crimes; (5)
crimes against United Nations and associated personnel; (6) unlawful possession
or use or emplacement of weapons; (7) theft of nuclear materials; (8)
mercenarism; (9) apartheid; (10) slavery and slave-related practices; (11) torture
and other forms of cruel, inhuman, or degrading treatment; (12) unlawful human
experimentation; (13) piracy; (14) aircraft hijacking and unlawful acts against
international air safety; (15) unlawful acts against the safety of maritime
navigation and the safety of platforms on the high seas; (16) threat and use of
force against internationally protected persons; (17) taking of civilian hostages;
(18) unlawful use of the mail; (19) unlawful traffic in drugs and related drug
offenses; (20) destruction and/or theft of national treasures; (21) unlawful acts
against certain internationally protected elements of the environment; (22)
international traffic in obscene materials; (23) falsification and counterfeiting;
(24) unlawful interference with submarine cables; (25) bribery of foreign public
officials; (26) financing of terrorism; (27) use of explosives; (28) organized
crime. Until 2002, there were 25 recognized international crimes. Since then,
there have been three more crimes added. See M. CHERIF BASSIOUNI,
INTRODUCTION DU DROIT PENAL INTERNATIONAL (2002), at chapter III. These
crimes are reflected in 281 international instruments elaborated between 1815-
1997. See BASSIOUNI, ICL CONVENTIONS, supra note 8.

288 Ghdd (i g A dielb cnel M) ¢ 3 ) dala oWy Baalaa i O

See Hague Convention, reprinted in 2 Weston, supra note 2 at I1.B.1.
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See Bassiouni, From Versailles to Rwanda, supra note 10.
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There are thirty-five treaties on the control of weapons. See BASSIOUNI, ICL
CONVENTIONS, supra note 8.
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¢ (Laisigl), Baaleg) sl Aalul) e AN Aiiulll Ay giad) dlhia) Saalee32
el 1985 plo ubud) 6 b dgS igia)y W2 b e Bhsl o A
2ed, Ghald 2 G (A Lgie L

13 (A Budball g 3 patall L U1 5 Ayglassl) Aalul) pghiy aladicd s g adie aalaa -33
& Welh il « 1997 dal 29 (B M ja clds g« 1993 ale b
‘ 2 a8, hald ¢ 2 (g

159,5'5)41..4.“3‘ A5l Aalul) cra DAL dald) g Luwd dﬂg\gﬁems&m-34
2 pdy (hald ¢ 2 iy 8 ek caelg ¢ 1995 ale juamwa

B LY Gy B lgle adail) a3 AN Ayg il Astul) (e LGy 8 Allaia 34 Baalaa 235
2 pby hala 2 G B i bh el 1996 ale g 21

Adle 10 Ghala 13 g (sla B (1 ¢S gaay BT O
See Bassiouni, From Versailles to Rwanda, supra note 10.
Alany Aalill g WY 4B 6 aBy (hala ¢ ool Alal) ¢y gilal Clmlaa ¢ g QUS i) O
1954 e gia 14 (85 jaball g ABUEN) 345 o) B9 prlesall £) pual) Ala B ABEL) cisliagl)
Q2 ad) Ghala 2 uyg B Wiebh ety 1956 ale gubudi b M G cdda Gl
15
See BASSIOUNI, ICL CONVENTIONS, supra note 6, Hague Convention for the
Protection of Cultural Property in the Event of Armed Conflict and Regulations
for the Execution of the Convention for the Protection of Cultural Property in
the Event of Armed Conflict, May 14, 1954, 249 U.N.T.S. 240 (entered into
force 7 Aug. 1956) reprinted in 2 Weston, supra note 2, at [1.B.15.
Y L ) alal) g A8 jad) Aald) ¢ 5ll Aalad of el Basdal) ¥ gld ¢ JUa) Jase Ao 09
LAl sl fpaaa JANS
For example, the U.S. takes the position that incendiary and laser weapons and
land mines are not included in that category.
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i il clN ol Lo Gaal al Al AEY JeS g 5 (JsY)
_al.ﬂ\ il (g gha ) oS ) BN
ol dade (e (iadl) Balad) (e fe o o jliie) GSay La LA
i guld) i el Giglaa ol 4SSl g cah (3630 Jax Lles
DO ) ey Ciia G gi8 ¢ 2o Ll Ay L b LaS
"OEN) dal (e alb @l alel) ual)) (1)
"dapuy Sl el Ll Ll " Al adl e
olo hEd gl i<ty dBy Lghyet 8 By )
s O ad AN dalewd) e pual)
Y SN daa (Al it @l e cile) ) )
Jaai dld A Ley " clsignl el gl

D gl Gaugad Aol Bl QPR QS By 74 b Abgalall ¢ gl lial) g gian kg ©7)
i o Ly B 1990 ale (2 saball y Saatal) N slly 0 9l8S AN g 5 jdkany Adnub
1996 ol (b jabual g sl (N (55 (8 i all Jum gl Ll 6 B Glala Jiad
See BASSIOUNI, ICL, supra note 74; Jordan Paust, Customary International
Law: Its Nature, Sources and Status as Law of the United States, 12 MICH. J.
INT’L L. 59 (1990). See also, e.g., Meron, supra note 6; Theodor Meron, The
Continuing Role of Custom in the Formation of International Law, 90 AM. J.
INT’L L. 238 (1996).
ale B 4B o A0 Lgtada & A gal) Ailad) AaSaall 4y puaanl) Aall) A Lol g 12 ol OV
.1997
This was obvious in the 1997 Preparatory Committee for an International
Criminal Court at its second and third sessions.
b Wb Sl g AGlN g A ASEN) B 5] 50 dsall 3 ady gale ciia il kO
s gebb daally e g AN CABEN) B 147 ¢ 130 Asad By B (el 2 G
786 b, shala (1977 lad Jg¥) JsSsigud Lad JBilg 2 ) Abgalall 2 Cfiwy A N
3 ady gald
See Geneva Conventions, supra note 56, at arts. 50 and 51 of the First and
Second Convention, reprinted in 2 Weston, supra note 2, at [.B.11-12 and arts.
130 and 147 of the Third and Fourth Conventions, respectively, reprinted in 2
Weston, supra note 2, at 11.B.13-14; 1977 Protocol 1, supra note 86.
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See Common Article 3, 3 (éJ Mlé RSJM.A\ dalad) ZENAY 3alall J.EJ\ (100)
supra note 16.

See Protocol II, supra .3 a8 (galall (86 ady (hald ¢ AUY J g8 gig ) i) (10D
note 86.
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See generally LEVIE, supra note 3; Meron, supra note 6.
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L0 el ) ) Aoy glatal) gAY Gudl (lSaf ae (3)

6 <5 ad i Gaalall (85 a8 A galally fagudiuwe cllBUN) ) (109)
See Conventions cited supra note 85, at arts. 5 and 6.
26 & Lale gl ol i Ay Aludy) ad adjadly Al Al e ad axe ol A8l (109
B galal) Qi b lgiebh Cael g (1970 b 11 A M G cllag 1968 ale s s
25 B 8 dlal)l call ad o g ASlady) M all jadl adE adey Aalll) Ay g 6Y) ABUEN 5 D KB
"yl 09 OB G S QS Loy B g M G JAd ol Ay <1974 dle bk
T4 by Glald M gal) dlad) gl b addnl) g duilady) ad ad sl g @l ol
Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes Against Humanity, opened for signature Nov. 26, 1968, 754
U.N.T.S. 73 (entered into force Nov. 11, 1970), reprinted in 8 1.L.M. 68, and 2
Weston, supra note 2, at I1.LE.16; European Convention on the Non-Applicability
of Statutory Limitations to Crimes Against Humanity and War Crimes (Inter-
European), Jan., 25, 1974, Europ. T.S. No. 82, reprinted in 13 1.L.M. 540 (not
yet in force). See also Christine van den Wyngaert, War Crimes, Crimes Against
Humanity and Statutory Limitations, in BASSIOUNI, ICL, supra note 74, at 227-
239.
Ml (@l B9 Wl el ) delal (aldl plaAlL JaieY) ady Gail (Glba (e 8 Batal) (109
A gal Ailind) daSaall el s (e 7 Balal e S dle (8 Balall (D5 ARy Alagalal
glAL Jsiey) y tad gy Adgal Auliad) AaSaall alud) AL e 6 Balally (Lidld o
JLlal el Y Astal Galdl)
Adail g (7) Balall 1 ady (galal) (LDl g A gall Auiliad) daSaall aldl) alul) aUail
sbil) Ja) g 6 Ay Balall (1) A8 (galally i g0 A gall Auilindl dasaall Galdl) ulad)
1989 ale & ) "Lladl ol ¥ g BaLAY A glaia ™ Cpgd (oo oo QUSRI (g Al A
S 1973 ale A jalal ™ caall adl s 08 BaURY A glaa ™ (uS b alilg jsae IS 138 ¢
el g1 pall Eusall Geildl B Ll el YL Galdl s Cpja ur o GliS La
1993 ale A salal™
Article 8 of the London Charter removed the defense of “obedience to superior
orders.” See London Charter, supra note 25, at art. 8. Further, Article 7 of the
ICTY and Article 6 of the ICTR both removed the defense of “obedience to
superior orders” as well. See ICTY Statute, supra note 33, at art. 7; ICTR
Statute, supra note 35, at art. 6. For a historical evolution of the defense, see
Leslie C. Green, Superior Orders and Command Responsibility, 27 CAN. Y.B.
INT’L L. 167 (1989); Major William H. Parks, Command Responsibility for War
Crimes, 62 MIL. L. REv. 1 (1973). See also Leslie C. Green, The Defence of
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Superior Orders in the Modern Law of Armed Conflict, 31 ALBERTA L. REV.
320 (1993).
25 ady lal (il (glise Y AL Al (i Allany aldd) g Al call Gait glua ¢ 7 Balal) (100)
Llasy paldl) gl call Lo " ssa) 98 (g3l QLS (e 3 33kl 8 Al e 3 dle 7 3aLal)
ada Lol ) 3 a8, fasal) o] aB) (galadl Adgal) Aulial daSaal) i Y Agal) Gy
A gall Apilind) AaSaall g (Liblu gl Aul gal) Anilindl daSaall o IS clanlaly) HUATY i LB
Aatl) Liag g .7 Balall ¢] ab Galal (Liduud gy b A sal) dulind) aSlaal) aadd jl) Jai g b
683 (] a8 galall (i) gy B A gal) Ailindl aSlaal) uludd)
Article 7 of the London Charter removed the defense of immunity for “head of
state.” See London Charter, supra note 25, at art. 7. Further, Principle III of the
“Nuremberg Principles” removed the defense of immunity from heads of state.
See 1950 ILC Report, supra note 27, at Principle III. The defense was also
removed in the statutes for the ICTY and the ICTR. See ICTY Statute supra
note 33, at art. 7; ICTR Statute, supra note 35, at art. 6.
3 OB A "Aaal) SN 53 B Ghald 3 aB ) AS jidal) dalad) LAY Bala) o 48 (107
385147 <130 Ol (el da 59 4
Compare Common Article 3 supra note 56, with “grave breaches” of the Third
and Fourth Conventions, respectively Articles 130 and 147
B A eal) Jull daSae ula) A e 38 Balall B 83 LaS dgall ¢y gilal jalaa aa) (109)
Balall 59 A il g <1945 ale sxig 26 B siball Al Juad) daSaa ol U
38 ady
One of the sources of international law as stated in Article 38 of the Statute of
the International Court of Justice. See Statute of the International Court of
Justice, June 26, 1945, 59 Stat. 1055, UN.T.S. No. 993, art. 38.
See generally Meron, .6 ady Bgalall g e qiis ) (109
supra note 6.
Ohalgdls Ao gal) jalaad) JUal Jus Jo Lad g (14 a8, Adgalall o dgaan qlis ply(M10)
14 88
See Bassiouni, supra note 14. See also, e.g., sources cited supra note 14.
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See Balint, supra note 14. See generally sources cited supra note 14 and
accompanying text.
iyt o A gl Aliad) daSaal) Gusedil A padaadl Aall Jeal) Jula cillS cily graal) sda g (12
Ui g Baaiall aally 4 pal) Agilind) AaSaal) apeald 4 ppdaal) Adanll) 85 Y sl e
1998 ale &1l 3 1988 ale Jii 30 Ao 19 ¢y 88N B oalind) a5 o) £ laial) 4o
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el 3 g Adua ) 2l (o INA 8 il (D) J O clid B (ol Aasaal) 4 2 (o (a
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$1a) OSaall (e Add T iy Al ) Al ghesall diad sl (ubla il LgiSly £ s ally
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B ealaal) e pall b)) cilbaatl) ae i Ao Sasbual) 9« Gamanall Galdiy)
These difficulties were evident in the work of the General Assembly’s
Preparatory Committee for the Establishment of an International Criminal Court
on the Definition of War Crimes. See Report of the Preparatory Committee on
the Establishment of an International Criminal Court, UN. GAOR, 51st Sess.,
Supp. No. 22, U.N. Doc. A/51/22 (1996); Report of the Inter-Sessional Meeting
From 19 to 30 Jan. 1998 in Zutphen, The Netherlands, UN. Doc.
A/AC.249/1998/L.13, (1998); Report of the Preparatory Committee on the
Establishment  of an  International  Criminal Court, UN. Doc.
A/CONF.183/2/Add.1 (1998) [hereinafter PrepCom Committee]. See also the
Commentaries of Jordan Paust in 13 NOUVELLES ETUDES PENALES (M. Cherif
Bassiouni ed. 1997) and 13his NOUVELLES ETUDES PENALES (M. Cherif
Bassiouni ed. 1998).
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See BASSIOUNI, supra note 14. Adlle 14 Ghaa ¢ gae B3 (11D
908 ILM 36 (b 4icliba 3] (IT-94-1-L) Ghisals s sl i (19)
Prosecutor v. Dusko Tadic, (IT-94-I-T), reprinted in 36 I.L.M. 908. For a critical
appraisal, see George H. Aldrich, Jurisdiction of the International Criminal
Tribunal for the Former Yugoslavia, 90 AM. J. INT’L L. 64 (1996).
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Meron, supra note 7, at 238. 238 Aadle 7 (el (g 1)
Lﬁa\ (116)
Id.
908 ILM 36 (& 4iclb 3ei (IT-94-1-T) Ghisali aa sledy) 117
Prosecutor v. Dusko Tadic, (IT-94-1-T), reprinted in 36 1.L.M. 908 (1997). See
also, e.g., SCHARF, supra note 42.
1986 ICJ Rep. 14. 14 b, Adsal Juad) Lasaall 1986 1)
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Meron, supra note 7, at 237, 239. Professor Dinstein agrees that intervention by
a foreign state on behalf of the insurgents turns a civil war into an interstate war.
Specifically with regard to Yugoslavia Meron writes:
The Tadic trial chamber has already accepted that, before the announced
withdrawal of JNA forces from the territory of Bosnia-Herzegovina, the
conflict was an international armed conflict. The facts of the situation and
the rules of international humanitarian law should determine whether the
JNA continued to be involved after that date and during the period pertinent
to the indictments; if so, the international character of the conflict would
have remained unchanged. The provisions of the Fourth Geneva
Convention on termination of the application of the Convention, including
Article 6, are relevant, not the legal tests of imputability and state
responsibility. Finally, the appeals chamber would also be well-advised to
abandon its adherence to the literal requirements of the definition of
protected persons and help adapt it to the principal challenges of
contemporary conflicts.
Tomus A balalall A gl Ay Seaal) daSaal) Laf Rl 25 A8 Adgatall ¢l glua g (2D
AaSlaa W p )85 b gl Allg zorausd sl 4 Sual) daSaal) J8 Elaall (aidy Lad
Al auly ddle Gigrally 1949 Adgal) 4y Sual) dasaall alal cpobadll Al cajmae
Al e AaSlae liS (A gall 4y jSual) AaSaall 4000 Gy (aidy Ladg (21830
igalls 1949 plad 10 a8, plill ullae ¢ 338) (pamsa Cinl @ pa) sl LSl aSlaall ol
(51 523 Aududd)) auly
See London Charter, supra note 25. For the proceedings before the IMT, see
International Military Tribunal sitting at Nuremberg, reported in TRIAL OF THE
MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL
(1949) (commonly known as the “Blue Series”). For the subsequent proceedings
of the IMT, see TRIALS OF WAR CRIMINALS BEFORE THE NUREMBERG MILITARY
TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10 (1949) (commonly known
as the “Green Series™).
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See Special Proclamation Establishing an International Military Tribunal for the
Far East and Charter of the International Military Tribunal for the Far East, Jan.
19, 1946, T.ILA.S. No. 1589, at 3, 4 BEVANS 20 (IMTFE Proclamation),
reprinted in 2 Weston, supra note 2, at II.LE.2. On the same day General
MacArthur issued his proclamation, the Charter for the IMTFE was adopted.
Pursuant to a policy decision by the Far Eastern Commission, the Charter was
later amended by General’s Order No. 20, issued by MacArthur. See Charter for
the International Military Tribunal for the Far East, Apr. 29, 1946, T.I.A.S. No.
1589, at 11, AIMTFE Charter), reprinted in 2 Weston, supra note 2, at ILE.2. See
generally THE TOKYO WAR CRIMES TRIAL: THE COMPLETE TRANSCRIPTS OF
THE PROCEEDINGS OF THE INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR
EAST IN TWENTY-TWO VOLUMES (R. John Pritchard & Sonia Magbanua Zaide
eds., 1981); THE TOKYO WAR CRIMES TRIAL: COMPREHENSIVE INDEX AND
GUIDE TO THE PROCEEDINGS OF THE INTERNATIONAL MILITARY TRIBUNAL FOR
THE FAR EAST IN FIVE VOLUMES (R. John Pritchard & Sonia Magbanua Zaide
eds., 1981); YUKl TANAKA, HIDDEN HORRORS: JAPANESE WAR CRIMES IN
WORLD WAR I (1996).
.See BASSIOUNI, supra note 8. Adle 8 Ghala ¢ (g i3 (129
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See PrepCom Committee, supra note 111. .4dle 111 Chald ¢ & ppudaatl dialy) Jlagf (129

) 50 ady glaia¥) Basiall ad) @ity , Adgall Apiladl daSaal) pladly el gl y & (129
(1995

Report of the Ad Hoc Committee on the Establishment of an International

Criminal Court, U.N. GAOR, 50th Sess., Supp. No. 22, U.N. Doc. A/50/22

(1995).

See PrepCom Committee, supra note 111, Adle 111 Ghald ¢ &y pudaatl) digly jasj (120)
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Non-paper circulated at the December 1997 session of the Preparatory
Committee for the Establishment of an International Court, entitled Synopsis on
War Crimes Relating to the Informal Working Paper on War Crimes
(A/AC.249/1997/WG.1/CRP.7), Dec. 3, 1997.
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ICC Statute, supra note 13, supra note 13, at art. 8, para. 2(a).
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The United States did not ratify either Protocol and wanted to avoid any
references to these Protocols, insisting that whatever norms were derived
therefrom should be drafted as part of customary law. In a sense the United
States’ position is defensible because the Protocols essentially embody
customary law and that too evidences the overlap between the two sources of
applicable law.
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See von Hebel & Robinson, supra note, 52.
Bataiall LUBEY ujha oo Ciagd qumal gk Al lall A8l o W jaae 4 kil &l Jaae (139
sl Gy geal) Gallaly g3 g galall g N Jall e pead gl dibaa) Jaag Laa cingd) i) (2
ciagd ALy
That approach comes from the analogy to the use of a shotgun in hunting which
spreads pellets across a certain range and is thus more capable of having some of
the pellets hit the target than if the weapon was a rifle with a single bullet
following a single projectory.
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It is beyond the scope of this paper to go into detail as to the different doctrines
on what constitutes a single or multiple criminal transactions or how sentences
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shall be meted out. See, e.g,, JOHN DECKER, 1 ILLINOIS CRIMINAL LAW: A
SURVEY OF CRIMES AND DEFENSES §1.19 (3rd ed. 2000).
A Bl Ll al alial (gt £ gpdia (Aol Aliall Aasaall 4y ppaatl) Aiall) s (B9
(2000 s2is2 30) daadiall
Report of the Preparatory Commission of the International Criminal Court,
Finalized Draft of the Elements of Crimes, UN. Doc.
PCNICC/2000/INF/3/Add.2 (30 June 2000) [hereinafter Elements of Crimes].
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Except in cases where lay jurors sit along with professional judges in certain
cases as established in the applicable code of criminal procedure. The origin of
such lay jury participation in the French legal system is the cour d’Assizes.
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See, e.g., for the Italian system, ALFONSO STILE, IL BENE GIURIDICO.
O (e Ao gana 5gd o ey algl) el A gl alind dli o ) By jaas (4D
PR
It should be noted that these legal elements also include facts. They are therefore
a cumulation of law and facts.
4) o) Ad S G Aalall g ddgall g Al s AY) JISEY) 5 cudedll Aadlsa aalaa i (142)
Adle 5 e (gl Aliad G gial (B cquail ¢ Jlla L T (1985 i s
See Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, U.N. G.A. Res. 39/46, Feb. 4, 1985, reprinted in 23
LLL.M. 1027 [Torture Convention]. See also Daniel H. Derby, Torture, in 1
INTERNATIONAL CRIMINAL LAW, supra note 5, at 705; HERMAN BURGERS &
HANS DANELIUS, THE UNITED NATIONS CONVENTION AGAINST TORTURE: A
HANDBOOK ON THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN, OR DEGRADING TREATMENT OR PUNISHMENT (1988).
663 (b clle 5 Ghald (gl (ind ¢S (B (3 S ¢ (g s T (149
See M. Cherif Bassiouni, Enlsavement, in 1 INTERNATIONAL CRIMINAL LAW,
supra note 5, at 663.
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Torture Convention, supra note 47 Ghaa ¢ qulail) A8 (148)
147.
See Elements of Crimes, supra note 138. 138 Ghals cadl ol pualic s (149)

80 =77 e N gall (B Adle 13 Ghala ¢ A gal Aniliall daSaall b)) AUl g (146)

See ICC Statute, supra note 13, at Articles 77-80.
WGiga Jadd il ce AaSlaal) Gl pie Taa 20 Balal) B da il kg (14D

See id. at Article 20. The principle ne bis in idem prevents persons from being
tried before the Court twice for conduct that formed the basis of crimes for
which the person had either been convicted or acquitted by the Court [Article
20(1)]. Moreover, it prevents a national legal system of a state party from
prosecuting an individual for the same conduct that formed the basis of a crime
for which the person had previously been convicted or acquitted by the Court
[Article 20(2)]. In addition, an individual, who has been either previously
acquitted or convicted by a national court for conduct that formed the basis of
crimes under the Statute, may not be prosecuted by the Court. [Article 20(3)].
However, a conviction or acquittal by a national jurisdiction will not bar
subsequent prosecution by the ICC if: (a) the purposes of the state proceedings
were to “shield the person concerned form criminal responsibility” [Article
20(3)(a)]; or (b) the domestic proceedings were not conducted independently or
impartially [Article 20(3)(b)].

Thus, ne bis in idem only prevents a second prosecution of an accused
in two circumstances: (1) when the first attempt was either made by the ICC, and
the second effort is by either a state party or the ICC; or (2) when the first
attempt was by a national legal system (assuming that the first prosecution was
independent, impartial, and not for the purposes of shielding the accused from
criminal responsibility [Article 20(3)(a)-(b)]) and the second prosecution is by
the Court. The principle is plainly only applicable when the ICC is involved,
and, as such, a conviction or acquittal by one national legal system, while
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barring a second prosecution by the ICC, seemingly does not then bar
subsequent prosecution in another national jurisdiction.

2000 b 14 b Laslaal) 48 & aga (149)
IT-95-16-T Judgment of the Trial Chamber of 14 January 2000.
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(1994) 129 9, & 93 Aginal
bl il (ke gaisd M dgaa g dlilad) dagSa (A ppal) Slaal) AEUTY LBy
dia! «l<&s Frente Farabundo Marti para la Liberacion National (FMLN)

dagSa cp dayse A8 o ol Adall oda clSii By "ARSA) At au Lgle ol

slac¥) asa A ga Saaiall ad¥) ale el B dlld (e a8 Mg ALdANS 3 a8 AS A G

S LaS Al oo Aad Aol o2 i) oSaall (e S 1Y e laual g (el g L Adadll od¢d ADUEY

Al ) sl e cAiall o ol el Lady S Al Glall dpudlly Jlad)

e Gl ) Agagag Baatal) adld plall Gal) (a Adusall 1993 (e 29 45340

.[ UN. SCOR, 48th See., U.N. Doc. $/25500 (1993)(1993) c¥)

1. The 1919 Commission on the Responsibilities of the Authors of War and
on the Enforcement of Penalties (1919 Commission Report);

2. The 1943 United Nations War Crimes Commission (1943 UNWCC);

3. The 1946 Far Eastern Commission (FEC);

4. The 1992 Commission of Experts Established Pursuant to Security
Council Resolution 780 (1992) to Investigate War Crimes and other
Violations of International Humanitarian Law in the Former Yugoslavia
(1992 Yugoslavia Commission of Experts); and

5. The 1994 Independent Commission of Experts Established Pursuant to
Security Council Resolution 935 (1994) to Investigate Grave Violations
of International Humanitarian Law in the Territory of Rwanda (1994
Rwanda Commission of Experts).

A commission called The Commission on the Truth was established under
the peace agreements between the government of El Salvador and the
Frente Farabundo Marti para la Liberacion Nacional (FMLN). This
Commission was, therefore, established pursuant to an agreement
between a government and an internal insurgency movement.
Nevertheless, the three Commission members were designated by the
Secretary-General of the United Nations. It is unclear whether this
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Commission can be deemed an international commission as in the case
of the others mentioned herein. For the report of the Commission, see
Letter dated 29 March 1993 from the Secretary-General addressed to
the President of the Security Council, UN. SCOR, 48th Sess., U.N. Doc.
S/25500 (1993).
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£(1993) Al Liiduu g2 5 Agl gal) dilind) Aasaal) -3
(1994) 141 9,8 4l gall dilial) dasanal) -4
1. The 1945 International Military Tribunal to Prosecute the Major War
Criminals of the European Theater (IMT);
2. The 1946 International Military Tribunal to Prosecute the Major War
Criminals of the Far East IMTFE);
3. The 1993 International Criminal Tribunal for the Former Yugoslavia
(ICTY); and
4. The 1994 International Criminal Tribunal for Rwanda (ICTR)
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1. 1921-1923 Prosecutions by the German Supreme Court Pursuant to Allied
Requests Based on the Treaty of Versailles (Leipzig Trials);
2. 1946-1955 Prosecutions by the Four Major Allies in the European Theater
Pursuant to Control Council Law No. 10 (CCL 10); and
3. 1946-1951 Military Prosecutions by Allied Powers in the Far East Pursuant
to Directives of the FEC.
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Prior to the 1919 Commission, the Carnegie Endowment for International
Peace established a nongovernmental commission of international
personalities to investigate alleged atrocities committed against civilians and
prisoners of war during the First Balkan War of 1912 and the Second Balkan
War of 1913. CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, THE
OTHER BALKAN WARS: A 1913 CARNEGIE ENDOWMENT INQUIRY IN
RETROSPECT WITH A NEW INTRODUCTION AND REFLECTIONS ON THE
PRESENT CONFLICT BY GEORGE F. KENNAN (1993) [hereinafter BALKAN
WARS]. The seven members appointed to the Commission by the Carnegie
Endowment were from the following countries: Austria-Hungary (1), Britain
(1), France (2), Germany (1), Russia (1), and the United States (1). At the
onset of the Second Balkan War, in order to give the western world a "clear
and reliable picture of what was going on in the affected region," the
Commission investigated the conflict and the conduct of individuals. /d. at 6.
Several fact-finding missions were conducted by the Balkan Commission
and subsequently a substantial report based on the Commission's findings
was published. The Balkan Commission released its report in July 1914. In
August, World War I began and the report became relevant to history.
The atrocities reported by the Balkan Commission bear an uncanny
resemblance to those that were reported by the 1992 Yugoslavia
Commission of Experts. Compare, for an assessment of the similarities, the
CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, REPORT OF THE
INTERNATIONAL COMMISSION TO INQUIRE INTO THE CAUSES AND CONDUCT
OF THE BALKAN WARS (1914), reprinted in BALKAN WARS, supra, to the
Final Report of the Commission of Experts Established Pursuant to Security
Council Resolution 780 (1992), UN. SCOR, 49th Sess., Annex, U.N. Doc.
S/1994/674 (1994) [hereinafter Final Report]; Annexes to the Final Report,
U.N. SCOR, 49th Sess., UN. Doc. S/1994/674/Add.2 (27 May 1994)
[hereinafter Annexes to Final Report of Yugoslavia Commission of Experts].
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For information on the Armenian genocide, see gemnerally VAHAKN N.
DADRIAN, THE HISTORY OF THE ARMENIAN GENOCIDE (1995); ARNOLD J.
TOYNBEE, ARMENIAN ATROCITIES (1915); Vahakn N. Dadrian, Genocide as
a Problem of National and International Law: The World War I Armenian
Case and its Contemporary Legal Ramifications, 14 YALE J. INT'L L. 221

1989).
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Treaty of Peace Between the Allied and Associated Powers and Germany,
concluded at Versailles, June 28, 1919, 11 Martens (3d) 323, reprinted in 2

BEVANS 43 [hereinafter Treaty of Versailles].
13604 227 sk (Gd) g sall
Id. art. 227, at 136.
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Article 228 states:

The German Government recognizes the right of the Allied and Associated
Powers to bring before military tribunals persons accused of having
committed acts in violation of the laws and customs of war. Such persons
shall, if found guilty, be sentenced to punishments laid down by law. This
provision will apply notwithstanding any proceedings or prosecution before
a tribunal in Germany or in the territory of her allies. The German
Government shall hand over to the Allied and Associated Powers, or to such
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one of them as shall so request, all persons accused of having committed an
act in violation of the laws and customs of war, who are specified either by
name or by the rank, office, or employment which they held under the
German authorities.
Article 229 states:
Persons guilty of criminal acts against the nationals of one of the Allied and
Associated Powers will be brought before the military tribunals of that
Power.
Persons guilty of criminal acts against the nationals of more than one of the
Allied and Associated Powers will be brought before military tribunals
composed of members of the military tribunals of the Powers concerned. In
every case the accused will be entitled to name his own counsel.
Id., arts. 228 and 229, at 137.
A HaY) Basdall N gY palindl Geadd Jeal) (e Alga JS e usds (e Al ctgs O
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"1919 Adad AT sl 2 Lagd Lia 4l JLiiall 96 (1920)
The Commission was comprised of two members from each of the five Great
Powers: the United States of America, the British Empire, France, Italy, and Japan.
The additional states composing the Allied and Associated Powers were Belgium,
Bolivia, Brazil, China. Cuba. Czecho-Slovakia, Ecuador, Greece, Guatemala,
Haiti, the Hedjaz, Honduras, Liberia, Nicaragua, Panama, Peru, Poland, Portugal,
Romania, the Serb-Croat-Slovene State, Siam, and Uruguay. CARNEGIE
ENDOWMENT FOR INTERNATIONAL PEACE, THE TREATIES OF PEACE 1919-1923 3
(1924). The additional states, having a special interest in the matter, met and
decided that Belgium, Greece, Poland, Romania, and Serbia should each name a
representative to the Commission as well. Commission on the Responsibility of
the Authors of the War and on Enforcement of Penalties, Report Presented to the
Preliminary Peace Conference by the Commission on the Responsibilities of the
Authors of the War and on Enforcement of Penalties (Conference of Paris 1919
Carnegie Endowment of International Peace, Division of International Law),
Pamphlet No. 32 (1919), reprinted in 14 AM. J. INT'L. L. 95, 96 (1920)(Supp.); 1
FRIEDMAN 842 [hereinafter 1919 COMMISSION REPORT].
95 i <9 Audla oMef (1919 Aiad a5 (10
1919 COMMISSION REPORT, supra note 9, at 95
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JAMES F. WILLIS, PROLOGUE TO NUREMBERG: THE POLITICS AND DIPLOMACY OF
PUNISHING WAR CRIMINALS OF THE FIRST WORLD WAR 68 (1982).
gl plody) all b ATlacal M Goall el ase al) dally Jualy Lad dlaal) (i s (12
194l sl ¢ Wga 28 5) (1992) 17 «gussassi chasian Jalad ¢ sl 2,5l gl ) cAaslanall
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Sources conflict as to the number of alleged war criminals listed for prosecution.
See TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS 17 (1992)
(stating that the Allies presented a list of 854 individuals, including political and
military figures); M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN
INTERNATIONAL CRIMINAL LAW 200 (1992) [hereinafter CRIMES AGAINST
HUMANITY] (stating that the Allies submitted a list of 895 named war criminals);
Remigiusz Bierzanek, War Crimes: History and Definition, in 3 INTERNATIONAL
CRIMINAL LAW 29, 36 (M. Cherif Bassiouni ed., 2d rev. forthcoming 1999)
[herelnafter Bassiount, ICL] (statlng that 901 names appeared on the list).
) hailaly) s Aay i s gl o e 15170 Lo <12 Dpdla oSl luay) sz ai (1)
23 Brit. .Asiludy) s daysa cqugd Gl ¢(1959 -l 2) Agall daysa g siw (1964
Y .B. INTERNATIONAL L. 178 (1946).
CRIMES AGAINST HUMANITY, supra note 12, at 170. See Generally. e.g., EUGENE
ARONEANU, LE CRIME CONTRE L'HUMANITE (1961); PIETER DROST, THE CRIME
OF STATE (2 vols. 1959); Egon Schwelb, Crimes Against Humanity, 1946 BRIT.
Y.B.INT'L L. 178.
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callad) Bleall i AS dade Ly aaly (" WY Saalaa" auly La aay Lad Ll Liag) 2779
(1920) 548 <1899 aisa cApam )l (agualll dan i radlall (sLAY i jalial 4y gildl g )
PAOLO BENVENUTI, LA CLAUSOLA MARTENS E 2l daldll 35 jla 380 o culeill
LA TRADIZIONE CLASSICA DEL DIRITTO NATURALE NELLA CODIFICAZIONE DEL
DIRITTO DEL CONFLITTI ARMATI, SCRITTI DEGLI ALLIEVI IN MEMORIA DI GIUSEPPE
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Ombaal) datocal) < bl 331 g Lagl Gawadl cigia 3aalaa ¢3114, 3152, 75 UN.T.S. 31, 68
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6 US.T. 3217, 3254, 75 <62(4) 33 <1949 (uhedi 12 ol B Bl e
abd] 12 cqall By b aisall 38 Lleay dilaial) Ciis Sl tUNLT.S. 85, 120
daldl) Cigia 3aalaa <US.T. 3516, 3622, 75 UN.T.S. 287, 392158:6(4) 33w <1949
6 U.S.T 3316, 3424, 75 UN.T.S. ¢142(4) 33% <1949 ubusi 12 quall s pul dalaay
dlany (glaiall g (1949 Gubad] 12 A i Al Ciia cimlaal AlaY) JsS il €135, 242

1977 sxigs 8 dia diigdgle 488) gal) ol g2 (1 JgSsig) Aatusall 4 5al) cie jUiall Llaka
Convention Respecting the Laws and Customs of War on Land, Oct. 18, 1907,
preamble, 36 Stat. 2277, T.S. No. 539, 3 Martens Nouceau Recueil (ser.3) 461,
reprinted in 2 AM. J. INT'L L. 90 (1908)(Supp), 1 FRIEDMAN 308, 1 BEVANS 631,
632 [hereinafter 1907 Hague Convention]. See also CARNEGIE ENDOWMENT FOR
INTERNATIONAL PEACE, THE PROCEEDINGS OF THE HAGUE PEACE CONFERENCES:
TRANSLATION OF OFFICIAL TEXTS - THE CONFERENCE OF 1899 548 (1920). For a
commentary on the Martens clause, see Paolo Benvenuti, La Clausola Martens e la
Tradizione Classica del Diritto Naturale nella Codificazione del Diritto dei Conflitti
Armati, SCRITTI DEGLI ALLIEVI IN MEMORIA DI GIUSEPPE BARILE 173 (1993). Similar
renditions of the Martens Clause, named after Fyodor Martens, the Russian diplomat
and jurist who drafted the clause, appear in each of the 1949 Geneva Conventions
and the 1977 Protocols. See Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949,
art. 63(4), 75 UN.T.S. 31, 68, 6 U.S.T. 3114, 3152; Geneva Convention for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea, Aug. 12, 1949, art. 62(4), 75 U.N.T.S. 85, 120, 6 U.S.T. 3217,
3254; Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, art. 158(4), 75 U.N.T.S. 287, 392, 6 U.S.T. 3516, 3622; Geneva
Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, art.
142(4), 75 UN.T.S. 135, 242, 6 U.S.T. 3316, 3424; Protocol I Additional to the
Geneva Conventions of Aug. 12, 1949, and Relating to the Protection of Victims of
International Armed Conlflicts, opened for signature, Dec. 12, 1977, U.N. Doc.
A/32/144 Annex 1, reprinted in 16 .L.M. 1391, Schindler/Toman 551.
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1907 Hague Convention, supra note 14, preamble (emphasis added).
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See Memorandum of Reservations Presented by the Representatives of the
United States to the Report of the Commission on Responsibilities, Annex 1I,
Apr. 4, 1919, reprinted in 14 AM. J. INT'L L. 127, 144-51 (1920) [hereinafter
Annex II to 1919 Commission Report]; Reservations by the Japanese
Delegation, Annex 111, Apr. 4, 1919, reprinted in 14 AM. J. INT'L L. 151 (1920).
Dadrian, Genocide as a Problem of National & International Law: The g, a”
el «World War I Armenian Case & Its Contemporary Legal Ramifications
ol Jia 058 o Sy Al &) ) sl g 48 A dagSal) cludiy 223 L 5 Ldla
o) O A e Clalday gl sa A Al La JS oy (slilay 1 508 Oy L clias 3B g el
e, il 38 A g ) (A ild g clibua) Wie g Ay ¢ AY) A8 ualin) (g g
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See Vahakn N. Dadrian, Genocide as a Problem of National and International
Law: The World War I Armenian Case and its Contemporary Legal Ramifications,
supra note 5, at 223. The Turkish Government and Turkish writers have
consistently denied that such a massacre ever took place. Instead, they argue that
there were ethnic confrontations between Armenians and other Turks which
resulted in casualties on both sides. See Vahakn N. Dadrian, Documentation of the
Armenian Genocide in Turkish Sources in 2 GENOCIDE: A CRITICAL
BIBLIOGRAPHIC REVIEW 86 (Isracl W. Charney ed., 1991).
e lh ael s (Ll 33al) 1920 udaed 10 (LS g ANATa Jgal) (o Duad) Bablaa (1F)
(1921 Gale) 15 AM. J. Int'1 L. 179
Treaty of Peace between the Allied Powers and Turkey, Aug. 10, 1920 (Treaty of
Sevres), reprinted in 15 AM. J. INT'L L. 179 (Supp. 1921).
18 (& Wiekh aelg gl Baalas) <1923 sdgs 24 s A Blgy LSS ga baalaa) (9
(1924 G>l)AM. J.INT'LL. 1
Treaty with Turkey and Other Instruments, July 24, 1923 (Treaty of Lausanne),
reprinted in 18 AM. J. INT'L L. 1 (Supp. 1924).
1 Ind. « & gs Auilia AaSaa LAY Bl Gl (g i o Ll gl iled sl @0
Int'l & Comp. L. REV. 1, 2-4 (1991)
Id. See also M. Cherif Bassiouni, The Time Has Come for an International
Criminal Court, 1 IND. INT'L & ComP. L. REV. 1, 2-4 (1991).
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Gsld 8 Llga Cpasaall aaled QS gan s a DB Cpajaall il JAS (e Al
QU o dpmalpal) AAY) s LI (o jladd (0 O (i S 5 (3rd ed. 1966) sl dujlasg

.(1980) (rallad) alal) AU gl g 340 (§g8a 453 gal 48BN AICEal) 1 pra el audess
Through diplomatic channels, the Allies requested that the Netherlands “make the
Kaiser available for trial,” but the Netherlands reportedly denied that request,
allegedly speculating that it was made as a political formality and that the Allies
would not exert effort to secure his surrender. TELFORD TAYLOR, THE ANATOMY
OF THE NUREMBERG TRIALS 16 (1992). The legal grounds for denying the request
were that the “offense charged against the Kaiser was unknown to Dutch law, was
not mentioned in any treaties to which Holland was a party, and appeared to be of a
political rather than a criminal character.” Id. See also Quincy Wright, The Legality
of the Kaiser, 13 AM. PoOL. Sci. REv. 121 (1919). The Netherlands discouraged
formal extradition requests because extradition treaties applied only to cases in
which a criminal act occurred. The Netherlands viewed the charge against the
Kaiser as a "political offence" because a Head of State's decision to go to war is
within the prerogative of national sovereignty and, therefore, not a crime under
Dutch Law. See James W. Garner, Punishment of Offenders Against the Laws and
Customs of War, 14 AM. J. INT'L L. 70, 91 (1920); WILLIS, supra note 11, at 66.
For a discussion of the political offense exception to extradition, see M. CHERIF
BASSIOUNI, INTERNATIONAL EXTRADITION: UNITED STATES LAW AND PRACTICE
Ch. VIII (3rd ed. 1996); CHRISTINE VAN DEN WYNGAERT, THE POLITICAL OFFENSE
EXCEPTION TO EXTRADITION: THE DELICATE PROBLEM OF BALANCING THE RIGHTS
OF THE INDIVIDUAL AND THE INTERNATIONAL PUBLIC ORDER (1980).

(e 350) 136 2 227 Baka 6 dpdila oMo ¢ (gl b B2 laa 22

Treaty of Versailles, supra note 6, art. 227, at 136 (emphasis added).
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i palil) Ay ey addly (S 53 aladl e aall ) YA ddadaia aal gle
Lsoeal b gﬁ
Lagia 895 (i (0 agiaSlaal badd 45 laly sLlal) aads adly
) e 91919 diat giaei 3 ALl Aadlilly an sland )

oAl day Lo dagla cualh 2Bl oz SN claSlae b Aglay ) dad) Gy A L e gl @)
algd A aaland Y (e pwll o Gadl o) Aglaa ol AoV Galaall pLBL Al
claSlaa (8 Gly 1@ e claSlag ¢ Gilga 618 dagSal) b B el e A Al asma
(1921) 9 Alaly) Adiall Al a5 cojall (oo e
According to the leader of the British Mission at the Leipzig Trials, the post-war
German Government convinced the Supreme Council that an attempt to arrest many
of those named on the Allies' list of war criminals would bring down the
government. CLAUD MULLINS, THE LEIPZIG TRIALS: AN ACCOUNT OF THE WAR
CRIMINALS' TRIALS AND A STUDY OF GERMAN MENTALITY 9 1921).
daSas bl clasiaal) o) ol Bl agalaw G s o Ay plilad) dlus Gl () aag 4
Balall A Lle (o guaiall 3gid) (b g Ailal) AlSal) slaiicd (8 aglay () glaltiag agdl W) cAilali
Laila oMol ¢ iy Ly L1526 2o (Gilad) gasal)  Gaag ol dlld ¢ V) glaa b B30l (0 228
142 a1
The Allies, however, maintained that even though they allowed the Germans to
conduct the trials before a German court, they reserved the right to set aside the
German judgments and carry out the provisions of article 228 of the Treaty of
Versailles. That did not occur, however. Id. at 26. See also WILLIS, supra note 11, at
142.
ICL, supra note 12, at 36. .36 2 12 dudla odef qCL @Y
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B Osagiall p¥sa OIS 3Bl Aasaall cileld g A an I (pregiall Jlgd cilaSlaall s3gd 3 pualal)
Bagiaa (IS La 138 g ial) Sghal) £agd L ) gasal agdl s Guilag YUad jualead) S
duila g dlan il Lo grsnal (A gal) ALyl oS8l Al e clSlgil Y Loy laile o6& ¢
37-36 i bl aa el aa) ) slilal) s Lilall 3 5aa g0 5 g ) Y gal ladlly  gudi
wbﬂu‘w9mdiwlulc(‘5)u\ Qal) (SR - Ahgl al Jgiul <1932 A

E oY claslaa
Al Al Y AaSadll L) clal¥) agiadl s Aaldl) sliialy alall ouaal) skl 88 Ja A e
8 ysuall 3L Claal sl A8 ol agia ADU Mg Ang (JUA Jaw Jog ) L
et ¢ g .0 ghan uad ) Coier (50 €95 3a] Canally plSal ab s Cjua g Al (Saly
S0 alsal (2 il Sarial e el Alal) daSaal) ¢ Al coadagl sy 130 G (] ] dpdla
s sl U8 e Gpagiall (e pp g o8 Apilall) cllalud) aglagd) G (8 B ey )aads

L)
Those convicted received sentences ranging from six months to four years, but not
all were required to serve these lenient terms. /d. During these proceedings, the
accused were cheered by crowds that attended the trials and gathered outside the
courtrooms. In the eyes of the public, the accused were considered national heroes
and became martyrs of foreign oppression. Thus, what was intended to be a
deterrent to future violations of international humanitarian law, gave rise to
nationalistic fervor and a sense of indignation which became a unifying force in
Germany against the Allies. See id. at 36-37. The National-Socialist Party (the
Nazi Party) seized power in 1932, only nine years after the Leipzig trials. The
German Procurator General, however, did bring his own cases against German
soldiers for crimes committed during the war. For example, three German soldiers
were convicted of robbing a Belgian innkeeper and were sentenced to terms of
imprisonment ranging from two to five years. WILLIS, supra note 11, at 130. The
result showed that the German court was willing to impose harsher sentences on
those accused by the German authorities than on those accused by the Allies. /d.
202 88 (]2 ddla o) (Agludy) s il o @7

CRIMES AGAINST HUMANITY, supra note 12, at 202.
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Gl U pgdait dlad Ly 1939 ale dghad A jbia say e dld o il
Bal ¢ uau&mjay\ Gaandy A ™ 1 jaad) g 2 ggll (e GUY
Gl e il Aga g (el Jlin clalS o gl s Laay B0 e )
O gAY asa o s be Laila 5 g8l aSa ¢ A9 asal) s Bl

1d gl 09
TAYLOR, supra note 12, at 15. 15 de <12 4-“-“16 °>‘-°‘ AT
S sl A e Gilgd Cuin Gal ey @) 173 e ¢ 11 Ldla odel ¢ alyg 6O
Ay ) BN (e 7 852 A (1939 bl 22) 7 osa i) Glda SARY <) jiag
(E.L. Woodward et al, eds., 258 is 431G dbuldl (1939-1919) 4 il duladl e
Zur Ansprache Hitlers vor den Fuhren der Wehrmacht « <l gs & Ak ¢1949-55)
am 22 August 1939; Eine Quellenkritische Untersuchung, Vierte Jahrshefte Fur
Apa ) Alaally Jlin Cilgdl WS Lad B oty Zeitgeschichte, Apr. 1968, 120
(1992 ¢ i dnala cAgale Alu)
WILLIS, supra note 11, at 173 (quoting Adolf Hitler, Speech to the Chief
Commanders and Commanding Generals on the Obersalzburg (Aug. 22, 1939)
in 7 BRITISH DOCUMENTS ON FOREIGN PoOLICY, 1919-1939, THIRD SERIES, at
258 (E.L. Woodward et al. eds., 1949-55)); Winfried Baumgart, Ehr Ansprache
Hitlers vor den Fiihren der Wehrmacht am 22 August 1939: FEine
Ouellenkritische Untersuchung, VIERTELJAHRSHEFTE FUR ZEITGESCHICHTE,
Apr. 1968, 120. But see Thrkkaya Ataov, Hitler and the "Armenian Question”
(Monograph, Ankara University, 1992).
Zlal e W g Ll o sdigum o 188 ¢ LassaS  CSlads o )by Wila sk e O
i) e gl 100Als ldd) A (JUad e o Bl tdelall say Al g
elpa cghand sila, (1992) (1992) 8 abaall il (b (6 al s e landl 531 gl dal
3 B.U. INTERNATIONAL L.J. 1 .Whsie sclaaliialyl dajn ada ol 1948 480
160 (A5 25 Aslaall 321 2l o Jat o ) GUiSh aaf JLaT Das 58 Al ja B9 . (1985)
He) de 1l gaaS L BT 1994) AagSall sy cigall Jragy .z Lo b B daua ¢ gla
340 €1984 gagmasl) delanll BaN) £ gsdia A ¢ (1984)) Aslaall BaY) (o (g
- 1967 &l Aa¥) Gojall Al gal) clabad) ¢ o8 S 15 £(1981) dslaadl BN « o8
[(1977) 1970
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Who now remembers Biafra, Bangladesh, Cambodia, Uganda, Burundi, Liberia
and other genocides and mass murder? See. e.g., GUY RICHARD ET AL.,
L'HISTOIRE INHUMAINE: MASSACRES ET GENOCIDES DES ORIGINES A NOS JOURS
(1992); Matthew Lippman, The Drafiing of the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide, 3 B.U. INT'L L.J. 1
(1985). More recently one author put the toll of mass killings at over 160 million
victims. See RUDOLPH J. RUMMEL, DEATH BY GOVERNMENT (1994). See also,
e.g., KAMPUCHEA: DECADE OF THE GENOCIDE (Kimmo Kiljunen ed., 1984);
REPORT OF THE CAMBODIAN GENOCIDE PROJECT (1984); LEO KUPER,
GENOCIDE (1981); JOHN STRENLAW, THE INTERNATIONAL POLITICS OF THE
NIGERIAN CIVIL WAR 1967-1970 (1977).
o DY) 1Al ail a dygie 1 d dielb cinel M9 1942 i 13 A sl Jg8 Ny B2
Alall id G5 1942 5l 13 b Oailly eVl (uand il (b Ajde | 2By (o) plilal) g0
(U Gy O o) e glaa Ada)
O g8 skl coadl adl jad Saniall ad) Aiad U el adl o Bantall adY) Adad Ly ki
pal Baniall adl) diad A sl s 2y Lad 4 Ldal) (1948) 92 - 89 Al
(el
The Inter-Allied Declaration, Jan. 13, 1942, reprinted in PUNISHMENT FOR WAR
CRIMES: THE INTER ALLIED DECLARATION SIGNED AT ST. JAMES' PALACE,
LONDON, ON 13 JANUARY 1942, AND RELATIVE DOCUMENTS (Inter-Allied
Information Committee, London, undated). See also UNITED NATIONS WAR
CRIMES COMMISSION, HISTORY OF THE UNITED NATIONS WAR CRIMES
COMMISSION AND THE DEVELOPMENT OF THE LAWS OF WAR 89-92 (1948)
[hereinafter UNWCC].
Lo gl ld o8 al Lgdld Ll o3 amd Ao Wiba b "Bantall a1 acd ¢ (a2 0 10
1945 ale sSunad B Gl (B Cunali A Al gal) daliially
Even though this Commission's name was preceded by “United Nations,” it was
unrelated to the world body founded in San Francisco in 1945.
gl aaaly Ud 3t Lo Lagll bdg) ((1984)22 Zussassi aaslan lugi sa g bugi o O
(s
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ANN TUSA & JOHN TusA, THE NUREMBERG TRIAL 22 (1984) [hereinafter TUSA &
TusA].

TAYLOR, supra note 12, at 26-27. 2726 i (]2 dgdla oM ¢ sbis 09
Ladie by b adl ol & (38a5 of UNWCC ol ad jad sasiall add) L alga cils G6)
M ASijal Apdagh Jueil Aaldll as)jall B ) giiay o) Adall o3 pliael sl o
s L o Gy "Alady) da adl ™ Jladl) Gl o) o A ) sl alh 3 ggdl

22 L 34 Ldla oMef (Tusa & TUSA Lusis
The UNWCC was limited to investigating war crimes only. Thus, even though some
of its members desired to investigate the allegations of atrocities committed against
the Jews, they could not because such acts constituted “crimes against humanity” and
not war crimes. TUSA & TUSA, supra note 34, at 22.
22 die (34 dgdila oMo clugig L g 32 Ladila o3 cquall adl jad Basial) ad¥) diad fy 5 67)
UNWCC, supra note 32; TUSA & TUSA, supra note 34, at 22.

TusA & TUSA, supra note 34, at 23 2 (34 Audla oMol ¢ Lugiy Lugs B9
23.

Id at 29 29 die ) g yal) O

1d L) 2 el “0)

Gila e Aediall "Gl 8178 o UNWCC quall ai sl sasiall ad) dad ciliina) @)
2 iy ) gaddl Adslas ag il il clgineg el dey ccilagsal
) WLE 2556 9 cagad Aidia 9520 cagia 24.453 1 lilall o3a aglgial Gl Galddy)
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The UNWCC examined the 8,178 “dossiers” submitted by governments, and if

satisfied with the contents, recommended prosecution of the individual. The
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“dossiers” amounted to 24,453 accused, 9,520 suspects, and 2,556 material
witnesses. UNWCC, supra note 32, at 508-09.
el Galll B oLl A oy AT Al bl e ) Y5 10 a8 A ulaa ¢ gl LBl 23, (42)
.82-79 (i gl
Control Council Law No. 10 and proceedings under it are discussed below at pp. 39-
41.
aSlaal) alal Lzl e fase 4 50 Basial) il ol g AW Joall i (1948 L Jolay W)
pSall a5 952 aga lagia 3470 (el ciilSy 969 Ll o3 £ sana dlig Lgda JS (A dyinal)
pdl oad Baatall ad) Aiad gl Bl e I shan 6135 sl (B 1580 1905 5 cal oYU agale
S18 i 32 Lpdla ode] el
By 1948, European countries and the United States had brought a total of 969 cases
in their respective courts, involving 3,470 accused, of whom 952 were sentenced to
death, 1,905 were imprisoned and 613 were acquitted. UNWCC, supra note 32, at
518.
~1946 (Ll B cal) ai o AaSaal 48 ) Saniall Y gl el « g Lo B gl 49
ol g s laslan 8 Ly all 3l g sal) Al R ¢ el 3,680 ¢ (1989) 1955
claSlaal) John A. Appleman Gl Gisa ¢ (1949) 10 ady LB (ulaa ¢ gilal by
(1954) sl adl ol 5 4 Seund)
See FRANK N. BUSCHER, THE U.S. WAR CRIMES TRIAL PROGRAM IN GERMANY,
1946-1955 (1989); TELFORD TAYLOR, FINAL REPORT TO THE SECRETARY OF THE
ARMY ON THE NUREMBERG WAR CRIMES TRIALS UNDER CONTROL COUNCIL LAW
No. 10 (1949); JOHN A. APPLEMAN, MILITARY TRIBUNALS AND INTERNATIONAL
CRIMES (1954).
138 Lilay g 48 5aY) Banial) LY oY cuaSla | 88-83 (ol sall qaliadll alll ciad gl @9
JS (Alisay Cnlalal) ad all s ST L Lagha agalina S Gl Gallal) Gl (e (s | e
Qs gty Al 5 ) 404 By Ade ota 81 daSlaay g gaithay sl o8 Ll (A5, Cpaldl (e
ped Al Gallal) Al el qadl adl ol llall cllaSla (GUS 399k (g LD
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See infra pp. 41 - 42. The U.S. and Britain prosecuted a small number of Italian war
criminals, mostly those accused of committing crimes against their respective
military personnel. Eighty-one defendants were tried in 40 proceedings by the
British in Italy. See R. JOHN PRITCHARD & JANE L. GARWOOD-CUTLER, THE
ALLIED WAR CRIMES TRIALS OF SUSPECTED ITALIAN WAR CRIMINALS, 1945-1949:
A FORGOTTEN LEGACY WITH VITAL LESSONS FOR THE PRESENT DAY
(forthcoming). Those accused by UNWCC of war crimes outside Italy, however,
were, to the best of the author's knowledge, never prosecuted.
38 AM. J. (8 42k 321 <O DEP'T ST. BULL. 308 (1943) ¢ (sSwsa cNe1) ) 0o (ds) 4O
glaial S Zossaus (o A Sus LaSaa aBY 5 el < ghill al g INT'L L. 5 (1944)
A9 il plaia) acl il GuagSal) Cpiligall Sy slalally Algal) Sy (4 dald s ganal
ASlaal) (ygild & i AN Gl ) (arag aliall (pe S ST i gl A gaaall oda cually
(1944) (1 Adad ) (Al oail plaia) lua g 1l a9 s gal ) IMT 4 Saad)
The Moscow Conference, Oct. 19-30, 1945 (Declaration of German Atrocities, Nov.
1, 1943), 1943 For. REL. (I) 749, reprinted in 38 AM. J. INT’L L. 3 (Supp.), 3
BEVANS 816. One of the most influential steps toward the establishment of the
Military Tribunal at Nuremberg was the convening of an ostensibly private group
of statesmen, scholars and public officials under the name of the London
International Assembly. That group developed many of the concepts and some of
the norms that went into the Statute of the IMT. See THE PUNISHMENT OF WAR
CRIMINALS: RECOMMENDATIONS OF THE LONDON INTERNATIONAL ASSEMBLY
(Report of Commission I) (1944).
TAYLOR, supra note 12, at 29. 29 ae (12 dydla e ¢y glits @)
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Id. at 26. See also ARON N. TRAININ, HITLERITE RESPONSIBILITY UNDER CRIMINAL
LAaw (Rothstein trans., 1945) (1942). In 1946, Professor Trainin recalled his
contribution to the prosecutions of German War criminals in Aron N. Trainin, Le
Tribunal Militaire International et le Proces de Nuremberg, in 17 REVUE
INTERNATIONALE DE DROIT PENAL 263 (1946). The USSR was, however, dealing
with alleged war criminals within their territory by summary execution. TAYLOR,
supra note 12, at 52.

TAYLOR, supra note 12, at 32. 32 a2 dydla o3 ¢ ey @)

(1962) 5 ¥ oJ. K. Zawodny, S e dagia dudh 145D B cigal) (Jaggl g O

J. K. Zawodny, Death in the Forest: The story of the Katyn Forest Massacre 5 (1962).

See, e.g., TAYLOR, supra note 12, at 319 & ¢]2 dsdla odef ¢ Hlili (Slia ¢ s 1)
319.

el Y 321 g8 b Aaldy) oL A Lidla o8 g Apeailly 4 graaal) 038 AaSaal) 5LD 4 g Las (52
QAAEY) BLaliA A0 gal daSaal) 1994 il g 11 B 3ol g8l o AaSaal) ciddlg By <L) g
Mo ABad) Uidu g g1 ol i o Agall Sludy) (gl 3 bl cilSlgll QISS ) (e Gal glganal)
UN ) 1994 b 11 (8 baainall )5 sl jaY) 32168 4l Ldad) ¢ (ICTFY) 1991 &
ad cBiga il (el o A5 sl ) )@ e i) JAY el (Doc. 1T/32
1996 s S
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OSE Y Jeam 4l Ltk 08 Sl p sl i e g AT Y 2018 ikl Ao cilaslan

TG Ladal) b oY) ol (re Goam iyl g Lcililend) o) Aualia Agdaal) L giEN Al

Lalal) cilal s8Y) 5 cliBlall Alal) cid Aol Auiliad) LeSaal) JuSdy Aginall Ay jucaadl) Liall

Vol. 1, UN dslsall duiliad) daSaal) J805 0 4y ppaantl) dialll 5 A1 9 el aY) 300 oy
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4l JLs GAOR, 51°". Sess., Supp. # 22, paras 212-93, UN Doc. A/51/22 (1996)
" A ) Adadl) A aady Us aay L

il daSaal) Goild ((QulSaile jin aa Gulaill) Agsew Chuyd p B dasaal o) g LBl

Zx.ﬁsa.mu..,..,..... aul U 3y Lad 4 Ling) (1996) Al Lé;Lu}é,.u oaldll A
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This difficulty was also faced by the judges of the Tribunal for the former Yugoslavia
in elaborating Rules of Procedure and Evidence. The Rules were adopted by the
Tribunal on February 11, 1994. International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of Former Yugoslavia since 1991 (ICTY), 2d Sess.,
Rules of Procedure and Evidence adopted on 11 February 1994, UN. Doc. 1T/32
(1994). Changes to the Rules of Procedure and Evidence continued on an ad hoc
basis until September 1996.

So far, the Tribunal has amended its rules eleven times. These many changes also
evidenced the fact that international prosecutions require sui generis rules and that
domestic legal experiences may not be relevant to such processes. Some of these
considerations were raised at the Second Session of the Preparatory Committee on
the Establishment of an International Criminal Court in connection with
discussions and proposals on rules of procedure and evidence. Report of the
Preparatory Committee on the Establishment of an International Criminal Court,
Vol. I, UN. GAOR, 51st Sess., Supp. No. 22, 1 212-93, U.N. Doc. A/51/22 (1996)
[hereinafter 1996 Preparatory Committee Report].

For a discussion of the Tribunal's rules, see M. Cherif Bassiouni (with the

Collaboration of Peter Manikas), THE LAW OF THE INTERNATIONAL CRIMINAL

TRIBUNAL FOR THE FORMER YUGOSLAVIA (1996) [hereinafter Bassiouni, Yugoslavia

Tribunal]; VIRGINIA MORRIS & MICHAEL SCHARF, AN INSIDERS GUIDE TO THE

INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA (1995)

[hereinafter Morris & Scharf, An Insider's Gulde]

, 1979 S o 5 508 5 sy iy pdi . Aa) A s Aoilind) Asnd) a5 Slia ¢ a5

o) B Al Glagm Aol (Olaw Mg daa si) Adlslaly bl Alad) ogial ¢

(1963) (sisd guud)

See, e.g., THE CRIMINAL JUSTICE SYSTEM OF THE USSR (M. Cherif Bassiouni &
Valeri M. Savitsky eds., 1979); SOVIET CRIMINAL LAW AND PROCEDURE (Harold
Berman trans., 2d ed. 1972) HAROLD BERMAN, JUSTICE IN THE USSR (1963).

Eassausi Aaslan (b Al gl & Suuml asaall Dyiiad sl aY) il el ¢ (B e G s (59

O Laai Lla a5 (1990 wiseably 298 L0 ppasdd 5 Jagsads U) 61 (As) Cisilddy

ey o8 A s se alall el B salaall kg Jaaill Juaial) Jalidal coglul) (i

52 dsdla oo LBl JOCTFY Al LM g8 g duinall 48 gal) Auilial) daSaally (aldl) 1080

Ldla el Ayl gal) Auliad) daSaal) AalBly Al (1996) Ay ppanill Apll dasial) cila yikal) g

52

See John F. Murphy, Norms of Criminal Procedure at the International Military
Tribunal, in THE NUREMBERG TRIAL AND INTERNATIONAL LAwW 61 (George
Ginsburgs & Vladimir N. Kudriavtsev eds., 1990). The same mixed approach
favoring the Common Law's adversary accusatorial model is evident in the Rules
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of Procedure and Evidence of the ICTY, see supra note 52, and the proposals
presented to the 1996 Preparatory Committee on the Establishment of an
International Criminal Court, supra note 52.
oy Lah A Jliiallg) (1945 Gubal 8 cmns¥) Jsaall (b cuall e LS Gilis g dasla (59)
oY) usaall B Al asaa LS Glie g daSlaey Al ABURY) ¢(" ol ABEH" anly Ui
Stat. 1544, 1546, 82 U.N.T.S. 59 &dsall il & Suual) dasaall (3a <1945 Gubausf 8
MO " s Ub sy Lad 4d) LAl g) 279, 284
Agreement for the Prosecution and Punishment of Major War Criminals of the
European Axis, Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279, E.A.S. No. 472,
reprinted in 39 Am. J. Int'l L. 257 (1945) (Supp.), 1 FERENCZ 454, 1 FRIEDMAN
883, Schindler/Toman 823 [hereinafter London Agreement]; The International
Military Tribunal at Nuremberg, created by the Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis, Aug. 8, 1945,
Charter of the International Military Tribunal, 59 Stat. 1544, 1546, 82 U.N.T.S.
279, 284 E.A.S. No. 472 [hereinafter Nuremberg].
¢l A Sual) claSlaall jaiga s A ) Bantall LY o Fiaa ey pusla b gy sk OO
A Aaada g 49 Y . (Jackson Report ¢omsta i andy Us 3y Lad 4 Jldng) 11-10 G
(b Uadd) e Laguara OS5 Al MIT 4ol 4 jSand) AaSaal) Gl (L) 9 (A oa) U slila DA Ga
Cualial) 3ol Ol saind gl Aga) ga A B 1) e agis a8 agile e dal) GlS AaSlaall £ U
dia 0 aly aedy g sauan dpadd LS < B Jao agle Gy OISl G Yy s le S
g (1966) Assbsad g dsisall (3g8all Agall glisall WG g oY) AL giSall Gohad) sni g g ccilisin
A & Gua il dad ) 1) 0 8 A e UaAY) o3 Justice Jackson (seSla ol (g
440 o Gl ma el M Ao i) Alabl) el Y1 o™ 5 sa sall pUaAYL
B dagliy) g Ayl gal) Adlead) (GoBall laay el LB G AULN Luallad) Gojall Xl aag
Gl e Olde Ol allall Jga aliea & dulad) AdLabl cie) e o Aladd LG eSS
a) ey Gl el 08 Jase Ailall Al ailea sl e Al Gsial) lea ( Hgn
M. CHERIF BASSIOUNI, THE PROTECTION OF HUMAN RIGHTS IN THE (1994) $aadal)
ADMINISTRATION OF CRIMINAL JUSTICE: A COMPENDIUM OF UN NORMS &
Glaall Jibaug iy o 1dpilind) Aand) (Glons (A Ailady) (§8a) ¢ s Ly s .a CSSTANDARDS
M. Cherif Bassiouni, Human 43l sfwd) b L8ial) daall Jibugy 4 gal) A 2y)
Rights in the Context of Criminal Justice: Identifying International Procedural
Protections & Equivalent Protections in National Constitutions, 3 DUKE J. COMP.
& INT'L L. 235 (1993)
REPORT OF ROBERT H. JACKSON, UNITED STATES REPRESENTATIVE TO THE
INTERNATIONAL CONFERENCE ON MILITARY TRIALS x-xi (U.S. Gov't Prtg. Off.
1949) [hereinafter JACKSON REPORT]. It should be noted, however, that from a
procedural and evidentiary legal perspective, the IMT was not without fault. At the
trial, defendants were frequently denied the right to confrontation and cross-
examination of witnesses that were available to the prosecution. Instead, they had
to use affidavits. There was no appeal, a right now guaranteed in the 1966
International Covenant on Civil and Political Rights. Even Justice Jackson noted
these mistakes in his report to the President, wherein he admits to mistakes in the
“proceedings of this novelty.” Id. at 440.
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Since World War II, however, the impact of international and regional human rights
norms and standards have significantly affected criminal procedures in most
countries of the world. See, e.g. M. CHERIF BASSIOUNI, THE PROTECTION OF
HUMAN RIGHTS IN THE ADMINISTRATION OF CRIMINAL JUSTICE: A COMPENDIUM
OF UNITED NATIONS NORMS AND STANDARDS (1994); M. Cherif Bassiouni,
Human Rights in the Context of Criminal Justice: Identifying International
Procedural Protections and Equivalent Protections in National Constitutions, 3
DUKEJ. Comp. & INT'L L. 235 (1993).

Nuremberg, supra note 55, art. 6 83l (55 Lpdla odef (pail (3lisa (57

6.
1907 Hague Convention, supra note 14. 6. 33gall <5505 o3ei ((1907) @Y siza Y

118 LN.T.S. 343, 47 <1929 ¢Al5327 e adl (5 jmad Aalaa (0 gury ¢(1929) iy yaipa 9
Stat. 2021, 2 BEVANS 932.
The 1929 Geneva Convention Relative to the Treatment of Prisoners of War, July 27,
1929, 118 L.N.T.S. 343, 47 Stat. 2021, 2 BEVANS 932.
13 Ludla oMol cqaly g £32-18 2«12 Apdila oMo (Al ak al o 0
CRIMES AGAINST HUMANITY, supra note 12, at 18-32; Schwelb supra note 13.
il g gl ) SHAY ¢ paens iy pi L a €47-18 2 (]2 Apdila oMe] (Agluy) aa all IOV
daSae peadli ¢ luSy abu A L B CAL. WL INT’L L. J. 201 (1979) 2s¢l! (Aai)
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«ligd €32 COLUM. J. TRANSNATIONAL 289 (1994) gussuss skl ‘11."‘"‘{)” oadd
13 Ldla o3
See CRIMES AGAINST HUMANITY, supra note 12, at 18-47; M. Cherif Bassiouni,
International Law and the Holocaust, 9 CAL. W. INT'L L. J. 201 (1979). See also
Leila Sadat Wexler, The Interpretation of the Nuremberg Principles by the French
Court of Cassation, 32 COLUM. J. TRANSNAT'L L. 289 (1994); Schwelb, supra note
13.
Balaa dagi ¥ Bl cile JSEg 138 Lagy U dlll aay  ]44 ais (]6 dpdla oMef O gald )
Balae ol dalall ALY 3k pigs s b BT LAY sk a el ol
, 31 COLUM. J. TRANSNATIONAL 457 (1994). dawaiia
Annex II to 1919 Commission Report, supra note 16, at 144. Curiously, however, to
date, there is no international convention on “crimes against humanity.” See M.
Cherif Bassiouni, "Crimes Against Humanity": The Need for a Specialized
Convention, 31 COLUM. J. TRANSNAT’L. L. 457 (1994).
Lalaal) Galll § 2221 (ol sl o haii( )
See supra notes 21-22 and accompanying text.
Laa g8 Aibpd) 0 300 (pa 1S a2l (1928) Awlall Saalaall o (ald An gy plilal) aais)( 64
M! KW=} @.\ba.“ g.nylé o el 1928 u.uh...&! 27 « (U"UL' dLHA 3\ ul.u.\-c‘ghs dLHA)
22 AM. J. INTL'L L. 171 (Supp. < Wb 1ei 5 94 LN.T.S. 57, 46 Stat. 2343
.1928)
The Allies particularly relied on the 1928 General Treaty for the Renunciation of
War as an Instrument of National Policy (Kellogg-Briand Pact or Pact of Paris) of
August 27, 1928 as a legal justification for “crimes against peace.” 94 L.N.T.S. 57,
46 Stat. 2343, reprinted in 22 AM. J. INT'LL. 171 (Supp.1928).
65 3 <16 4dia oMl (Annex 112 ke
Annex II to 1919 Commission Report, supra note 16, at 65.
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See JACKSON REPORT, supra note 56, at vii-viii. It is likely that the Soviet Union
desired to avoid codifying a broad definition of crimes against peace that could
be used again in the future. Without such a definition, the Soviet Union would be
free to act as it wished without repercussions. The lack of definition would also
allow the U.S.S.R. to avoid being held criminally accountable for its invasion
and seizure of a part of Poland in the fall of 1940, pursuant to the secret Pact of
Non-Aggression between Germany and the U.S.S.R., as well as its subsequent
invasion of Finland.

¢] Ay 10 B8 o] Bala¢3 Al 10 «Bdd (] Sala (AuSy e Baniall N gl giwa (6D
US Const., art. I, Sec. 10, cl. 3; art. I, Sec. 10, cl. 1.

JACKSON REPORT, supra note 56, at vii- 8-7 A (56 Audla ode ¢ gulla a1 (08
Viii.

s (iad) IR | b el 2 Aag sl S el 5 s cisd p Sla GBI
ceallad) o ganl) iy 2 ¢ b Gaalils ¢(ML Cherif Bassiouni ed., 3 vols., 1987) 176-174
Lalai liag 3aatiall ad) (3l ¢ L(1975) Gl glasda dilaty f i 1 oeallall Dl ¢ Eaad)
Lo ¢ A B e ) oY) AT adbad) Juadll 18h g 43 4 gial) cllabod) () Galaal ¢ LS ) 93 (6
2(3), a2 Ve Basiall adyl (3l Alilay Slud) Ao Asdlaall Jal e lal) (g Al
AU paadls . Bruno Simma ed., 1994Gad 3aaiall add) (glua 1dale B 2(4), 39-51
25 Y Al dayjs dag s ol gumay aly JSdy (pa Al gs Baalaa o 1 aa g ol 4
G.A. Res. 3314. UN, GAOR, 29" Sess., Supp. No. 31, (1974) &l Laaall J 8 5 g
Lad cplaalfly 4gle A88) gal) coai s Mg o) gl i my o3 cat 143, UN Doc. A/9631 (1974)
JSUE (pa S Gy el 138 auag N8B (UM Laig Aag ) odgd AT iy et (ol a3 50 D8 D 1o
Aoy ppudanl) Al 85 A gal) Ailind) Aasaall (upely Linal) 4y puaadl) diall (b (B
52 dgdia oM
See, e.g., M. Cherif Bassiouni & Benjamin Ferencz, The Crime Against Peace, in 1
INTERNATIONAL CRIMINAL LAW 174-76 (M. Cherif Bassiouni ed., 3 vols., 1987);
BENJAMIN FERENCZ, DEFINING INTERNATIONAL AGGRESSION, THE SEARCH FOR
WORLD PEACE: A DOCUMENTARY HISTORY AND ANALYSIS (1975). The U.N.
Charter prohibits aggression, and the Security Council has the power under
Chapter VII to take measures, including sanctions, to preserve and maintain peace.
U.N. CHARTER, arts. 2(3), 2(4), 39-51. See generally THE UNITED NATIONS
CHARTER: A COMMENTARY (Bruno Simma ed., 1994). It is noteworthy that there
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has never been an international convention explicitly making aggression an
international crime. Other than the General Assembly's 1974 Resolution, G.A. Res.
3314, U.N. GAOR, 29th Sess., Supp. No. 31, at 143, U.N. Doc. A/9631 (1974),
defining aggression and adopted by consensus, there is no definition of that crime.
Consequently, its definition has posed problems to the 1996 Preparatory
Committee on the Establishment of an International Criminal Court. See 1996
Preparatory Committee Report, supra note 52.
(Nicar. US 1986 LC.J. "Wy ) sal ASs b 4 Sus 4pdll g 4 Seanll cbbaad) ol lasi(0)
c@djﬂ KT uis Ludal g (4.\44&5! O A paY) Baadall el ol b ga @.43.1 &) 14 (June 27)
35‘ K'Y ‘_,A‘\,\S,.UA\J’ Saatiall il olf 8 gl Lae XS GJH‘ 3 4 UAMJAS! Jand) A.ASA.AJEA‘
ol Gsal (348 dgal ga gﬁ @) Qg N 5 b G s Laad i das Galdl)
il allal) SUBT B3 gR g ¢y gAY Y (Adlida 579, o ciaill Wi L(1989) AN aladiul g
(1991 < Asd g adlag g pala sl 5 ) 9l)
See Concerning Military and Paramilitary Activities In and Against Nicaragua
(Nicar. v. U.S.), 1986 1.C.J. 14 (June 27) (explaining the position of the United
States in connection with the case). Commenting on that position, see THE
INTERNATIONAL COURT OF JUSTICE AT A CROSSROADS (Lori Fisher Damrosch ed.,
1987). In support of the U.S.'s particular position, see JEANNE KIRKPATRICK &
ALAN GERSON, RIGHT V. MIGHT: INTERNATIONAL LAW AND THE USE OF FORCE
(1989). For different perspectives, see LAW AND FORCE IN THE NEW
INTERNATIONAL ORDER (Lori Fisher Damrosch & David J. Scheffer eds., 1991).
OHAL sl sddY) QS (1 ed. 1906) 265-264 sl ¢sidl ‘?..Lg.u,& Ly D
sl Ay alelesl QS (B Basagall fall o iy gag (1914) 443 b, g Suad)
dasaall § dalall (ubad gl Jgad Letic (1940 fa A Clagh Guadd) @ A sall plially
@ ) sty Liag GusSay LaScduSy ) 4 al) 34159 &EAS‘ Sl R A gl 4 Sual)
US Dep't of the Army, Field Manual (1)345 588 & aua gl (i (1940) 10-27 &)asall
Lifia) 4i€lg Jagana (1)345 3alall Jamed &ia (1944 saadgi 15 Ay .27-10 in Section 345(1)
ol s 110-27 el gAY LSl Al dyoad) 355 BT St g e pliy
skl e G pill W, US Dep't of the Army, Field Manual 27-10: The (1956) 4
27 CAN. Y.B. INT L. Liall 32080 g ol A3l o cCun .7 (o) DB cdllusall 03gd A5 00
MIL. L. REV. 1 62 cadl al s aaa) 3080 43l ggana ol b ¢ 00 alilig 20 1 €167 (1989)
.(1973)
LASSA OPPENHEIM, INTERNATIONAL LAW 264-65 (Ist ed. 1906). The BRITISH
MANUAL OF MILITARY LAW, No. 443 (1914) relied upon Oppenheim in its
formulation. Oppenheim's recognition of the defense remained in the first five
editions up to 1940, when it changed to become the basis for the IMT's Article 8
which denied the defense. U.S. Dep't of the Army, Field Manual 27-10 (1940)
reflected the same position in § 345(1). On November 15, 1944, a revision of §
345(1) limited, but retained, a qualified defense. But see U.8. DEP'T OF THE ARMY,
FIELD MANUAL 27-10: THE LAW OF LAND WARFARE (1956). For a historical
evolution of the question, see Leslie C. Green, Superior Orders and Command
Responsibility, 1989 CAN. Y.B. INT'L L. 167; Major William H. Parks, Command
Responsibility for War Crimes, 62 MiL. L. REv. 1 (1973).
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See generally NiCO KEIZER, MILITARY OBEDIENCE (1978); LESLIE C. GREEN,
SUPERIOR ORDERS IN NATIONAL AND INTERNATIONAL LAW (1976); YORAM
DINSTEIN, THE DEFENCE OF ‘OBEDIENCE TO SUPERIOR ORDERS' IN INTERNATIONAL
LAw (1965); EKKEHART MULLER-RAPPARD, L’ORDRE SUPERIEUR MILITAIRE ET LA
RESPONSIBILITE PENALE DU SUBORDONNE (1965).
.55 Agdla sdef (il 3l 55 dudla odle (it Adlay i)
See London Agreement, supra note 55; Nuremberg, supra note 55.
cbgib cu.AEa.“ &.‘J\J’ Joall @ la 3K Ql.a.ﬁl.h&"myIMT @Jéﬂ :%,U&.nﬂ! AaSaall Aol
o* CJJMJ}:UG ) aag g el o) ja daady ol Adde il (i gud) daY) Flal) cady
BAa Ay Uasey dfadl uﬁuaul! Ol By Al m‘_,lul! Al oS o all Ga O A
}mme{g )AAJ?S ‘5.3!\ aagll Jaal g Gl (uLuau\Jl 4.45;4)5.43& LJIA) MLAN\ daaal)
s ulﬁ‘ MulS)LuA U\J bk.lchAJJLual S2 lady) )38 uheﬁ‘;.&“ [5!)‘13‘.“&1.“;3 daad
O () aag 1936 A B Absal) Al B Adad gaa) AdEY pUEH Bl pgdail ) ) adakad
A 13 dule 3a) [5.53\ ) A Gl aad) caad 1 e ol Jadaall
See London Agreement, supra note .55 Ldla odlef (it AS1E Jk-"m)

43-41 dpdla A Galll sdle) JBI (UNWCC quadl ail jad sasial) add) diad Jue o adiny ,4 0s)

There was no reliance on the work of the UNWCC. See supra p. 24.

TAYLOR, supra note 12, at 57. .57 die (]2 ddla oMe glils 7g)
210 8 ]2 dpdla oMo Al s o 277

CRIMES AGAINST HUMANITY, supra note 12, at 210.
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) G ostaush ClaSlag capliS (s o gl ) A gall Ay Sual) AaSaall g3 ) glaia o i il 78)
International s OBl g Al (e LS M g s daslas (kg S8 £(1959
A. Frederock sSsh (g agsasi 3 «gise iy b ) Law, 43 AMJ. INT. L. 223 (1949)
G La Aflaa 3SY 22 0538 (AN (152053 tMignone, 25 Tex. L. Rev. 475 (1947)
9 4B G Adde Gllay OIS L sy Jad e Gl () 0si) gSsh ) Lagy (e leyy 4Ad) B
il b b b s WS Temple L.Q.27 (1947) (p1k g 41 S Alas (1 Lagia 32
21 ,Eosaus ASa ¢ i) 9 7 o rodke ] a gland B gSial) GliSH Wa U AN clalaiaYl i
P Al 7 jsra s AaSlaa (B jalal) aSal) JSduw 8 ol 3 ¢Tul. L. Rev. 329 (1947)
A gial gl Gamy < 3aus8 L5 (s8> ¢ INTERNATIONAL L.Q. 153 (1947)1 Al ¢ysilal
claSlae 4igld i jasa J L0 Trial, 24 CAN. B. REV. 584 (1946) gossausi 4aSlaal
daSadll (o Cpdaa day ) I clgay o cipailly S8 Jurid. Rev. 1 (1946) gussuss
dag g oDl 1Al e JLS) 7 e st cilasla gl S G R Ayl gall &y Saad)
clastag (A JAS ¢("OELE" A Gaalaall ju) 13 DEPAUL L. REV. 233 (1964) Wi Lée
S A omladl u€) 13 DEPAUL L. REV. 248 (1964) Wika) aei ) 7 ssa 3
daSlaa iy gigh ¢(" Jigd" (B Opalaal) ) Lale pdie Auild e 9 U8 < g3 S
gy (" " (B malaall 12S) 14 DEPAUL L. REV. 348 (1965) gussausi < a2
Wby puans BT cplilal) LS ) AN sl Allaad Laal QA ¢ AT Glilsall 43S L e
) ¢ ginall g agiad) L it AN Lelaadl Cigall s Gl Ao g pal) ABEAY 1 AT ilud
1Al e e () 52 L BAD 5 (1991) Lol Jia BB ot E3ld Ga Jad
LS Al & oS S Gl O oo oSl CidSy QA Glish (s (1989) 1945-1939
Al ellal) o W1, lal¥l o jSaad) 3 81 5 Cpalalall aia plilal) LSy (S AN Guald) adl e Jaaeadl
Ll b S Al A g clSga) sda (o RS ) gl glay
For a critical perspective of the IMT, see AUGUST VON KNIEREM, THE NUREMBERG
TRIALS (1959); Hans Ehard, The Nuremberg Trial against the Major War
Criminals and International Law, 43 AM. J. INT'L L. 223 (1949); A. Frederick
Mignone, After Nuremberg, Tokyo, 25 TEX. L. REV. 475 (1947); Gordon Ireland,
Ex Post Facto from Rome to Tokyo, 21 TEMP. L.Q. 27 (1947). Many of the
concerns raised by the authors cited above are also present in the following: Georg
Schwarzenberger, The Judgment of Nuremberg, 21 TUL. L. REV. 329 (1947); Hans
Kelsen, Will the Judgment in the Nuremberg Trial Constitute a Precedent in
International Law, 1 INT'L L.Q. 153 (1947); Gordon W. Forbes, Some Legal
Aspects of the Nuremberg Trial, 24 CAN. B. REV. 584 (1946); A.L. Goodhart, The
Legality of the Nuremberg Trials, 58 JURID. REV. 1 (1946). For the views of four
defense counsels at the IMT, see Herbert Kraus, The Nuremberg Trials of the
Major War Criminals: Reflections after Seventeen Years, 13 DEPAUL L. REv. 233
(1964) (Chief Counsel for Schacht); Carl Haensel, The Nuremberg Trials
Revisited, 13 DEPAUL L. REV. 248 (1964) (Chief Counsel for the S.S. and S.D.);
Otto Kranzbuhler, Nuremberg Eighteen Years Afterwards, 14 DEPAUL L. REV. 333
(1965) (Chief Counsel for Donitz); Otto Pannenbecker, The Nuremberg War
Crimes Trial, 14 DEPAUL L. REV. 348 (1965) (Chief Counsel for Frick). For two
other authors who address the question of Allied violations, see JAMES BASQUE,
OTHER LOSSES: THE SHOCKING TRUTH BEHIND THE MASS DEATHS OF DISARMED
GERMAN SOLDIERS AND CIVILIANS UNDER GENERAL EISENHOWER'S COMMAND
(1991) and ALFRED M. DE ZAYAS, THE WEHRMACHT WAR CRIMES BUREAU: 1939-
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1945 (1989). In the latter book, the author reveals that the German Army
established a bureau to record war crimes committed by the Allies against German
military personnel. These apparently uncontroverted violations were never pursued
by the Allies. For a contemporary critical evaluation, see DAVID IRVING,
NUREMBERG: THE LAST BATTLE (1996).
el 3 2l 2 e alsa QIS Cpaal) (aldsY) Adlaa (10 ad sl LB alaa o538 7
S 31 ol 3 by a4 Gudaal dpan )l Basal (1945 end 20 ¢ Alady) sk
488 (pallal) ) a3 ghad 140 gal) dylind) Lasaal) <Gl o Oy (B Aie Lk a5 1946
(CCL 10 by U 223 Lah 43) Ll g) (1980)
Allied Control Council Law No. 10, Dec. 20, 1945, Official Gazette of the Control
Council for Germany, No. 3, Berlin, Jan. 31, 1946, reprinted in 1 FERENCZ 488, 1
FRIEDMAN 908 [hereinafter CCL 10].
TS clagial) 385 oy Lads Lyl bugy 08 st oo B s sl clastaal) o, 60
O Al Aallall Gl sy Lad Apalaead) Alaad) (s Gl A3 el (gUai A ol aSlaal)
149 MIL. L. REV. 137 (1995) Al jshia BA
With respect to prosecutions in certain eastern and central European countries as well
as extrajudicial execution, see Istvan Dedk, Postworld War II Political Justice in a
Historical Perspective, 149 MIL L. REV. 137 (1995).
S Laly ¢yt Bl alal aT 48y ) sl aY) culsh | Aladladl cisl oY) dagh cdtig) 61
oMol ¢ gy ol B A Sual) aSlaall alal (s o Ayl g A il g Agildy ) cilaStaal)
A4 Lala
The nature of the separate proceedings was different. The U.S. proceedings were
before civilian judges, while the British, French, and Russian trials were before
military courts. See TAYLOR supra note 44; BAUSCHER, supra note 44.
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() 3 <79 Apdila s3ei «CCL 10 10 oy gyl ula ¢y 8 )
CCL 10, supra note 79, art. II(c).
Stat. 2742, 2746, 3 BEVANS 775,781.1943 sais 29 29 33la cbilbayl alus 481 (83)
The Instrument of Surrender of Italy, art. 29, Sept. 29, 1943, 61 Stat. 2742, 2746, 3
BEVANS 775, 781.
Al Adad ) cilagSal) (e ) ciath 227 (85 aie (]2 dgdla oMo Aady) 2 adl ki 8
o Gsa) Quall (e 3 Juagy  Opldal) M clalgd) UNWCC sl all jad Baadal)
Gal adl el Baaiall add) Al gl gl B aailend co iy agalgdl a5 Ladd 1204
511 e 32 4dla o3 (History of the UNWCC
See CRIMES AGAINST HUMANITY, supra note 12, at 85, 227. Various governments
submitted to the UNWCC charges against Italians. The total number of charged
and listed Italian war criminals equaled 1,204. UNWCC, supra note 32, at 511.
A ARIAY) A o)) g o) 1925 ple S s BA dddd i A ol ok 69
g 17 cAagiall call Jibug PIKES Loy sy g cuall gﬁ SR e g A &U.ﬂ 45‘5
.26 U.S.T. 571, 94 LN.T.S. 65, T.I.LA.S. No. 8061 1925
The use of poisonous gas was in violation of the 1925 Protocol for the Prohibition of
the Use in War of Asphyxiating, Poisonous or other Gases, and of Bacteriological
Methods of Warfare, June 17, 1925, 26 U.S.T. 571, 94 LN.T.S. 65, T.LA.S. No.
8061.
90-189 «6 2 (32 ddla sMei (UNWCC qadl ol jad asial) adyl Lind gy s 69
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UNWCC, supra note 32, at 68, 189-90.
See supra note 45. A5 Ldla odef (7
228 L (]2 Audia odle] Ailudy) s o o )
CRIMES AGAINST HUMANITY, supra note 12, at 228.
(1947 55 10 = Ao 26 aladl ) (e adia A (el GHd0 Dad el e I
sle ) Ly (e b Lad BT £ 5 (e 35415 (FEC Report aehy e day Lo 4 jldall )
e (3l A pal) 4 Sal) AaSaal)
See generally, Activities of the Far Eastern Commission. Report by the Secretary-
General. February 26-July 10, 1947, 16 DEP'T ST. BULL 804-06 (1947) [hereinafter
FEC Report]. For a more detailed study in this book, see infra John Pritchard, The
IMTFE Prosecutions.
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CRIMES AGAINST HUMANITY, supra note 12, at 293.
.Reminiscences 292 (1964) dagaall el SY 5 dlla (udly 32 1)
DOUGLAS MACARTHUR, REMINISCENCES 292 (1964).
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(4 IMTFE () (i) 4052l 4 Sund) daSaall ciipi By JMTFE Jorall Glisall aily
) il 1o 9 il aSlcian) B o o gilly Cuald J g3 ¢ Cpallian ) SIS pgla dand o) gue 11
B ot il ol g Basial) ASleal) ¢ gl M) Jailien allgr lud @ (Cuall (A
Ly Stat. 1733, 1735, 3 BEVANS 1251, 1252.59 ,¢1945 saisw 2 ¢ bl adladiad 4884
FEC (o) @il Lad g plaef Lagiluay cllig sliaels Guulill g aigh (e S ALl a1 sy
Oud o e 4l (Sle Gy Sl L) As p Jal (3l odel i
AN jgda (e cpale gl 1948mdsil ] A aSal Jlaal alg (194653 (A Cle gana
Als A pll ™ g dhal) M ol A" (A paadi clalg) @ilSy IMT 4y Seadl 4 9al) daSaad)
JS A0y cadi 288 JEal) Ay Aaliie A AdlY Al al A LaS cASLudY) A ) e clalgd) dllia oSS
dpdla odef glald il A o) claliiaS IMT 4 gall 4 Saanl) dasaal) alal SA I 5 SS ) (e
238 s 44

Ay JBY TMTFE (o) (§dll 4 g2l & jSunl) dasaall JalS A4 0 o Ao e Ja (e
) (Al A gl Ay Sl AaSaal) il b ALalSl) (a guail) 1 pS sk i pa adl a AaSlaa dale
. (R. John Pritchard & Sonia Magbanua Zaide eds., 1981)1981 ¢ ja (e 5 ¢l &
Aol Ay Seanll dasaal) il (DAlSY gAY Sl g gl D eSsh i adl o AaSlaa
(R. John Pritchard & Sonia Magbanua Zaide eds., 1981 «jal duad B a8l 3,41
1996 (AU dpallall Al B ALY Al Al 13 il ) gAY 5.1981)
See Special Proclamation: Establishment of an International Military Tribunal for
the Far East, Jan. 19, 1946, T..LA.S. No. 1589, at 3, 4 Bevans 20 [hereinafter
IMTFE Proclamation]. On the same day General MacArthur issued his
proclamation, the Charter for the IMTFE was adopted. Pursuant to a policy
decision by the FEC, the Charter was later amended by General's Order No. 20,
issued by MacArthur. See Charter for the International Military Tribunal for the
Far East, approved Apr. 26, 1946, T.LA.S. No. 1589, at 11, 4 BEVANS 27
[hereinafter IMTFE Amended Charter]. The IMTFE consisted of eleven members.

151



o T A gl 4 St Aaaially 45 e Baalaa 3l g (S ad daSaal)
Baalaal 4 gall 4 Seaad) daSaall Gl s Jga Ui gy oA Sl
A0 ¢ ad) (3 udll A gal) 4 ) AaSaall (e (uSall o Lgiliay
Aal) @ Labpaad) @ e (e i) ) an o I3 ol J ol oSy
G La Al JAs ab e ud) sa o Ll g £ gl gally
Aay) aaldaa pa Baadial) il ol (38 U Laa AL anluly Laday Ciaip
i e B Baaiall cl ol e e Skab (B (§ Al B A e
Ol ilabaany Lgalaia) g O3l a1 odd Ao (b gud) SaD s

Nine were representatives from countries which had signed Japan's surrender
agreement: Australia, Canada, China, France, the Netherlands, New Zealand, the
Soviet Union, the United Kingdom, and the United States. See Instrument of
Surrender by Japan, Sept. 2, 1945, 59 Stat. 1733, 1735, 3 BEVANS 1251, 1252.
India and the Philippines were subsequently added as members due to their status
as members of the FEC. See IMTFE Amended Charter, supra. The arraignment of
the 28 defendants on 55 counts was on May 3, 1946, and the judgment was
rendered on November 11, 1948, two years after the IMT's. The charges were for
“crimes against peace” and “war crimes,” not for “crimes against humanity” and
no organization was charged. At the IMT, by contrast, the SS and SA were
charged with, and found to be, criminal organizations. See APPLEMAN, supra note
44, at 238.
For a complete historical record of the IMTFE, see generally The Tokyo War
Crimes Trial: The Complete Transcripts of the Proceedings of the International
Military Tribunal for the Far East in Twenty-two Volumes (R. John Pritchard &
Sonia Magbanua Zaide eds., 1981); The Tokyo War Crimes Trial: The
Comprehensive Index and Guide to the Proceedings of the International Military
Tribunal for the Far East in Five Volumes (R. John Pritchard & Sonia Magbanua
Zaide eds., 1981); Yuk Tanaka, Hidden Horrors: Japanese War Crimes in World
War II (1996).
daSad) adlhy ol b guadl Jad) g Basial)l LN g0 o JS O s Saandly b g ¢y ©3)
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A A8 4 Sl cldala) gy cdifia) B clagleall o3 ) Bernard Rolingsed g
A e osmedyll S Laly lgle cudoud gMB) ax Glal) ol cl)
Ga JS by (e WHUAS o5 B claghal) o2 o day ggd Adlida JBI dgas Howard Levie
Al dijh gl ade Ui opilgal) e JSI dalie cilagleall ol cilS Eua (Cud gl 5 Sy )
Al Osil roall B ) ¢ A aiee o BT Gal ol mill Llo Jemadl (e Lagig
ALY Aaldh dday Levie sswdonl gass « Howard Levie (1992) 141 <l
Ch dgagall clalg) Al B Ly ¢« IMTFE (o) (@dll 4 gal) 4y Sl daSaall 4 gud)
Cud gl tlaa claladly plia 8 e & IMTFE o) Goall Adsal) 4y Sl AaSaall
145 die Gl aa el W B CiiSal) LS e quilad) 8 Andald L)
The political and military tensions between the United States and the Soviet Union
during the IMTFE proceedings affected the proceedings in many ways. For
instance, all information related to the existence of a bacteriological weapons
research lab located in Manchuria during World War II was purposely kept from
the IMTFE. Professor Bernard Roling believed that this information was withheld
by American military authorities who wanted to reap the benefits of the research
and keep the information from the Soviets. Professor Howard Levie has a differing
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view, however, believing that the information was withheld by both the Americans
and the Soviets because both countries had access to the information and wanted to
prevent the other from obtaining research results. See HOWARD LEVIE, TERRORISM
IN WAR: THE LAW OF WAR CRIMES 141 et seq. (1992). Professor Levie highlights
Soviet criticisms of the IMTFE, including accusations that the IMTFE displayed
anti-Soviet tendencies and was influenced by the overwhelming American
presence in its administration. /d. at 145.
See .89 4uila oMl (FEC Report (el (3dd diad Jusi o aladl o)y jin jha O
FEC Report, supra note 89.
6 aka 2589 Andla o3ei FEC Report ) (35a) diad Jasi ¢ alall cpa) &5 i)
Y sl iy .z g g b ADE ) quall easaa (e Gpagiall asalli 5 art. 6(a) ()
Ol Clggeall S 0 28 3 sa IMTFE ) odll 4dgal 4 Sual) Aasaall
Ml A Ay Gatund 0 al aguiary O gasdg O pS ) Ao (1) Al a s pasaa el
Aa ja B sl anll o gD g £ gungall 13y Gainall 51 pdl) alina ol 1 839 lld g (Aul) oa
¢ INT’L RECONCILIATION 473(1950)465, 5:S s daSlaac i) (ol gl 5 Alia 438
141 e 93 Ldla odei ¢ Levie (A i Aaa JiS) ani o g3 Jal ¢
See FEC Report, supra note 89, at art. 6(a). Accused war criminals were divided
into Class A, B. and C. The first IMTFE proceedings were against 28 senior
Japanese officials considered Class A suspected war criminals, though clearly
some of them did not deserve being placed in that category, according to most
experts on the subject. For an early appraisal, see Solis Horwitz, The Tokyo Trial,
465 INT’L RECONCILIATION 473 (1950). For a more recent appraisal, see LEVIE,
supra note 93, at 141.
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comalind) a M) Ol A8 ey 4y S TMT 4ol Ay pSunl) AaSaal) 6 Bl sy of o 800
Jalsiy Igey Al Dlasa 3 @Y Gammidly ey GssSial) Bl Gl
A U8 ) gilsy A pSall Al culalal) (ha Cupd gl BLARY (S Laly ADUELLY! g duaddl)
19 (539 B daSaally areld o) V) aglagSa gl Cnicdag Ga Al agd BT e Ay
) (5l A pal) 4 Sual) AaSaall Al Jlad) 2 138 (S5 aly | G AL BLERN (ha agdd ki
O 1% Bernard (il s Pol sighs Roling ¢ailg a8l ¢ JS slliulé ¢ IMTFE
SE L T e ) el 3ghi Gl 1y LS ¢ i ) Laea cAibpnn @ 53 (358 pealy BLRY) (e S
b ol A84g (e cladia a8 ) ady M) 244 - 239 L ¢ 44 dpdla oMol olald
codel o) LS quyg aliliy e Al dadal Guriy el qila e Laad dilaaY) g Jaladl)
Alilaa 5 shad g dsaaf ld S Levie 93 93 b ol ddla
While the choice of judges at the IMT was made by the respective Four Major
Powers, the U.S., British, and French judges and their alternates were highly
qualified and known for their personal integrity and independence. The judges
from the USSR, who were military officers were believed to be less
knowledgeable than their western counterparts and subject to their government's
directives, though their performance on the bench paralleled that of their western
counterparts. This was not the case at the IMTFE, however. With the exception
of Roling (Netherlands), Pol (India), and Bernard (France), many of the judges
appeared politically motivated, especially the president, and General
MacArthur's influence seemed rampant. See APPLEMAN, supra note 44, at 239-
44 (referring to page numbers in the transcript evidencing prejudice and
unfairness, particularly by Presiding Judge Sir William Webb of Australia).
LEVIE, supra note 93, is equally critical.
See APPLEMAN, supra note 44, at 239-58. .58-239 i «44 dxila s¥ef « clali €7
See CRIMES AGAINST  .12-211 e ¢12 &udla oMo Aglal) aa i i ©9)
HUMANITY, supra note 12, at 211-
600-01, 605-07 (M. Cherif sy S sSshy zosmsi clasan qily; f i 2l
.(Bassiouni & Ved P. Nanda eds., 1973)
Bernard V.A. Roling, The Nuremberg and the Tokyo Trials in Retrospect, in 1 A
TREATISE ON INTERNATIONAL CRIMINAL LAwW 600-01, 605-07 (M. Cherif
Bassiouni & Ved P. Nanda eds., 1973).
See LEVIE, supra note 93. 93 dpdla o ¢ A jlasf (1000
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sshlaay) iy o dUD Baw 188 Jla A e (109 agia an) A gl
ol (o) dsuliag 1946 sradsi 3 2 Lokl yia) Laguapa gioh g0
<l g8 38 e ghal) Claaia =Sy oY) 6 sl (e agdall = baad) SLLY
Gl g abg (1060, jal) § 8 o L] clillia (o 1 505 ) ) ALl Aalecal
L jlaal Lt iy ol 401 ) & gl 138 Ao Ll 51 dla J1 i)
103 ady Geilal bl <o Bl ¢ IS a5 s lilall Jga b alall (o)
Al (aaa 08 7)Y g s ) Bale) A jal ddad LA 1952 A
Liall) oda cydly ady 107G pa s yaaS alSaf abiias & s ¢l
Bale) Ao cual il Al Baalan (e LUl Balal) G gas Lgdlas
LA ) @A e alsal ansa @jna ¢l Gl (g )
Gl g Csagiiall sY s aal dua Lilall B Giaa Le DA e g
Ll L agtladionn (b Gl ale G (e aaS AL ltal ppads @ jia

atdag Gl b bl Wikl & A g cad ailse claSlae (galdaia gga JEITOD
1944-1952, 226 ol g Liball (8 &y jSaal) A8, ja¥) Bantiall il o) dagSa ¢ Jus¥ly (paildl)
.(Robert Wolfe ed., 1984)
See John Mendelsohn, War Crimes Trials and Clemency in Germany and Japan,
in AMERICANS AS PROCONSULS: UNITED STATES MILITARY GOVERNMENT IN
GERMANY AND JAPAN, 1944-1952 226 (Robert Wolfe ed., 1984).
d Gl g 1)
) (3500 (B Al ad) e clslas culiel A giad) B g osa Lo 1)
.1946-1947, 7 Crim. L.F. 15, 18 (1996)
R. John Pritchard, The Gift of Clemency following British War Crimes Trials in the
Far East. 1946-1947,7 CRIM. L.F. 15, 18 (1996).

Pritchard, supra note 103, at 37. 37 K (103 dpdla oM ¢y iy (109
Id. at 37-49 49-37 i G g yal) (109)
Id. at 24 24 v Gl g (109)
Id. at 38 38 2e k) g pal) (107)
Id. at 37. 37 2 ) g yal) 109)
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& g g Bl il Al CiaSa B [MTFE (o) (3l 4 9al) 4y jSadl daSaal) cuils g
sl (Ba dada o5 1951 Jpabsl By <1950 absi 2] (B Ungda Ll Al @) BY) o o
LBl 38 (Olidu) Adexd Baa sl g 1954 spamd (B A JAL 1 1155 Shigemitsu gl s
o) 08 ghm (DUl plila) (e Al sial) B Jo Jgand B LA g el s
s1)) glaa) o sl A Ll dagsa cile] 1957 dusd 7 B5.1957 ale A al la g (il
3> gl ai 38 [MTFE (o) all 4 gal) 4 jSual) daSaall ol cpliaall plilall Jga dnde
Ol Al byl Gy 1098 i) (553 Cruilldl Al cajaa g g)om (Dll)g siall
Al claSlaa ‘_,A Ay cuad W (‘) Al e qupall (uba.n Omagdall aai a9 Kishi Nobusake
duaia (b jaiul g 1956 sl (8 810080 Qusi) quale 3y Lad g5 A Y) «giSsh AaSlaa o
1956 ale (a8 b PIA A JA) 5 ) 55 dpnalia Cilanl LS (1960 552 (s
(sl aa dila () 1996 ki 30 Gty Clsall ) MG 2 G 9 L3 e el
Indeed, Class A war criminals convicted by the IMTFE became members of The
Cabinet, and one became Prime Minister: Shigemitsu Mamoru, a career diplomat,
who was Foreign Minister in Tojo Midelki's Wartime Cabinet and who signed on
behalf of Japan the Instrument of Surrender on September 2, 1945 on board the
USS Missouri, was sentenced by the IMTFE to seven years imprisonment. He was
released on parole 21 November 1950, and in November 1951 he was given
clemency. Shigemitsu became Foreign Minister in December 1954. During his two
years as Minister, he was instrumental in obtaining the Allies' clemency and
ultimately, in 1957, the release of all Japanese held in captivity. On 7 April 1957,
the Japanese Government announced that with the concurrence of a majority of the
Allied Powers represented on the IMTFE, all major Japanese war criminals were
granted clemency and unconditionally released forthwith. Kishi Nobusake, another
Class A criminal suspect, was tried and convicted in further proceedings after the
first Tokyo Trial, but later became Prime Minister in January 1956 and served
until July 1960. He also held the portfolio of the Ministry of Foreign Affairs for
some time in 1956.
Letter from Dr. R. John Pritchard to the author (Jan. 30, 1996) (on file with the
author).
Cilaslaal (MJJAS!J&) 4-&;.“ Ladl ‘;)A\ﬂ CJJ—IAJ}J OlaS g . j dale M )k.ﬂ(ll())
¢(C. Hosoya et al. Eds.,1986) cuall ail jal sSgh daSlan 5 ¢ (1987)quadl all sl sSsh
1951-1945 @l A qall al jad slilal) cldes daSlaall alal ¢y gl ¢ gliladitn | 5 culd g
e IR 5 ¢(1977) S s Gisas Bl 1o aoaa dlbim susl 5 (1979)
(1979).cadl al ol oS sk daslan 1 ) 5id Al
See generally A.C. BROCKMAN, THE OTHER NUREMBERG, THE UNTOLD STORY OF
THE TOKYO WAR CRIMES TRIAL (1987); THE TOKYO WAR CRIMES TRIAL (C.
Hosoya et. al. eds., 1986); PHILIP R. PICCIGALLO, THE JAPANESE ON TRIAL:
ALLIED WAR CRIMES OPERATION IN THE EAST 1945-1951 (1979); BABURO
BHIROYAMA, WAR CRIMINAL: THE LIFE AND DEATH OF HIROTA ROKI (1977);
RICHARD H. MINEAR, VICTOR’S VENGENCE: THE TOKYO WAR CRIMES TRIAL
(1971).
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o gay Llall B cuad ) ) ) puse e dllag (1H)hadh o ja
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DAY IR Jaa) o day oS 5 dle b jdlaall By 22 Dep’t At. Bull. 244 (1950) 1V
Sl IS B L ga g Ll Aagd Aysra ) a3 g okl ) daslan O Adluay
Ll cpadadl) s e ) g ) B Al il Baaiall
22 DEP'T ST. BULL. 244 (1950). MacArthur reportedly instigated the decision
because he felt that prosecuting the Emperor would make pacification of Japan a
difficult task, costing the U.S. many casualties at the hands of Japanese guerrillas.
. (1978) 1964-1880 i dlba (udla 93 1Su e yailll « fundiila alilis (112
William Manchester, American Caesar: Douglas MacArthur 1880-1964 484-91
(1978).
:9 ¢ In re Yamashita, 327 U. S. 1 (1946) 108 (st I cpfianzil) o g3y (113)
sUsdlaly A8lu (Y 3l rlad B9 ¢« Homma v. United States, 327 U. S. 759 (1946)
Lluadl Wuag 2 «(1949) Ludlaly J dall dpdabd (Joy il B 9 3oLl A gpunay cuall adl o
Gila ¢y Ly ddiag ol e oY) oda Alse ase o LaS 0l oda B ) dlla 4l g3 Hgall
=318 2o (91 Audla ool i) e Liad JBI 81 485 484 i (112 dpdia oMl ¢ flwdiile
319
For the two major cases, see In re Yamashita, 327 U.S. 1 (1946); Homma v. United
States, 327 U.S. 759 (1946). See also RICHARD LAEL, THE YAMASHITA
PRECEDENT: WAR CRIMES AND COMMAND RESPONSIBILITY (1982); A. FRANK
REEL, THE CASE OF GENERAL YAMASHITA (1949). A description of MacArthur's
role in this case and of the unfairness of these proceedings is described in lay terms
by Manchester, supra note 112, at 484-85. But see MacArthur, supra note 91, at
318-19.
Al AaSaa 305 (Al Gluad) JSG 1948 ) 1946 (e 5N DA Ald (Jall Jpsma Jo (1)
O pialas i Cal ol ja Lagla 880 (el 355 Ml il ool diaia i i pa)
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(R. John Pritchard ed., 21 vols., forthcoming) (manuscript at 8, on ($Ja21¢2) 1948 -
. file with author)
For example, from 1946 to 1948, the British Army held 305 war crimes trials in the
Pacific Theater. A total of 889 suspected war criminals were tried in 931
prosecutions, of whom 553 were convicted. See Pritchard, supra note 103.

Country Trials Accused Convictions

Australia 296 924 844

China 605 893 504

France 39 230 198

Netherlands 448 1,038 969

Philippines 72 169 133

U.K. 314 933 777
(Including proceedings that Canada would have undertaken)

USA 474 1,409 1,229

R. John Pritchard, The Quality of Mercy.: Appellant Procedures, the Confirmation
and Reduction of Sentences and the Exercise of the Royal Prerogative of Clemency
towards Convicted War Criminals, 8 BRITISH WAR CRIME. TRIALS IN THE FAR
EAST, 1946-48 (R. John Pritchard ed., 21 vols., forthcoming) (manuscript at 8, on
file with author).
See supra note 113 113 dpdila oM gl 119)
gL 4id e daalg S35 (JAG) s oSend) o Lall) Aiygy 12ilB Jy ) ¢S <113 dpdila o3y f 19
odei (Auludy) s Al B ¢ 4 31 e e cludal) sda B Ldlly Jiad) oo
Laslae bl st B s AT Ay Sanl) cilaslaall o £33 .382-376 i <12 dpdla
(1981) < yiadl
REEL, supra note 113. Reel was a JAG Captain who was one of General
Yamashita's defense counsels at these proceedings. For a critical view, see CRIMES
AGAINST HUMANITY, supra note 12, at 376-82. For other military trials, see
LAWRENCE TAYLOR, A TRIAL OF GENERALS (1981).
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Ma A ) Baniall il ol dudd Jaw (B AaSlaall gea cila o fie B9 04 58 (1945
giebb aef By ¢ Al dlla (udlaga J)iad LT A Ay Saald) Lial) Dl Uisdlaly S 51 54 55
. 97 (1982) Bl 4l glpanay uall adl o tlisdilaly Alils I 2Ly ) (b
The Military Commission was established by General MacArthur's Special Order
110, Oct. 1, 1945, para. 24. The record of the trial is found in United States of
America v. Tomoyuki Yamashita, Records of the Military Commission Established
by General Douglas MacArthur, reprinted in RICHARD L. LAEL, THE YAMASHITA
PRECEDENT: WAR CRIMES AND COMMAND RESPONSIBILITY 97 (1982).
Ll Bluba saliidg fsmansi gl 8l ¢] xie (7] Ludla edlel (pus k(1Y)
(1968)
See Parks, supra note 71, at 1; TELFORD TAYLOR, NUREMBERG AND VIETNAM: AN
AMERICAN TRAGEDY (1968).

In re Yamashita, 327 U.S. 1, 26-81 (1946) (1946) Usdilaly dyualy (3lay Lah g“”
(et Gl dgiaall A gal A Seall daSaall Jaall (Gl (55 dgdia ode) (gail (gl 120)
.92 Ldla oM

Nuremberg, supra note 55; IMTFE Amended Charter, supra note 92.
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9 Cal. W. Int. L.J. 202 (1979) 4sga sighadaly (Nsal (ool o fgony iy o kaif(12)
34 die (]2 Ll odef il 3k ol 2 5 ¢(1979)
See M. Cherif Bassiouni, International Law and the Holocaust 9 CAL. W. INT’L L.J.
202 (1979); CRIMES AGAINST HUMANITY supra note 12, at 34.
3k Uad B3 (Antonio Cassese ed., 1993)3 20 Lag 58 sh daSlas (ily; § b . (12
A9 Aad o) oo dpale Ay Aoy b aSshy g o claslaa iy, ) LG
.(M. M. Cherif Bassiouni & Ved P. Nanda eds., 1973) 590
BERNARD V.A. ROLING, THE TOKYO TRIAL END BEYOND 3 (Antonio Cassese ed.,
1993). See also Bernard V.A. Roling, The Nuremberg and Tokyo Trials in
Retrospect, in A TREATISE ON INTERNATIONAL CRIMINAL LAW 590 (M. Cherif
Bassiouni & Ved P. Nanda eds., 1973).
CL 10, supra note 79 79 Adla o3ef (10 aby A8 (alaa gl (122)
Laby (4 slil Ao Hdll (salea GHBLE (A 5) 146-87 i <12 dpdila oM dsiluady) 3 ail o (124)
galadl Alial) LaStas alal Aualidl) Adacal) ALl Lgdle) o) Lilall copdly cany
CRIMES AGAINST HUMANITY, supra note 12, at 87-146 (discussing the principles
of legality). Germany subsequently conducted its own national proceedings before
its ordinary criminal courts.
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Bl 4y Sl aSlaall e lIAS gt Ledod (g Liilall 10
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C8 Al adl jadl e Ol gl (alAEY) daslan B Lalall @ e

LEVIE, supra note 93, at 142 142 xie 93 dydla edei (i (129
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g e FLIPNIN
Ol adaa )8 aa ey BLELAY o) puad) ddad
ALl L g8 g (& ) ol ja (8 (il 1992 alad 78(0) a8

(ddal) 780 ady ) AN ) Galaa jaal 1992 ale agisi 6
) AR e A30Y) aan g (Badailly aldld) ¢ i) 4l
=2 iy Al gal) o eildl o A clslgi g ciia <l aalaal
Lgllesi g Adadl) e U Anlaay 5 (2D Ai ) L g gaa Slal) £ jual)
L 780 A Cije 88 cdabiad) il danda culls Lgdl 7 guda gy Oy
terb Ly o) i) Aad 4y il
At i Alale Auay g alad) S Sud) (e ) (ulae qutla ™
1S adial) cila glaal) Jolad g ani Lghaga ()9S5 #1 judd) (e Bslaa
) AU TS ¢ Al Liallg o Jal) a5 1992 dded 771 AN i
Ca el ol gl Al (PIA (e s AT Glaglaa pan 1992 Al 771
do pladl Sl (g S AT S Jal (e SULSY o alidy)
Aol QgAY 5 AY) ClSLEERN) g Civia Claalaal daruad) cilillil)
(128} 28l Ll gl gy oo (B i (A g ALy

See infira note 222 202 hala i (1260

Lasb 4 L) S.C. Res. 780, UN SCOR, 47th Sess., UN Doc. S/RES/780 (1992) ¢ 127
O 81l Aiad Lgtgal (Al JSLaal) G 1aa Cile 4LES 23 gy 4df Ba g (780 JAY aaly 2y
i all caladl paill odlef B JUNWCC quall adljad sasial) ady) diad Lgigal g A &l
.38-34
S.C. Res. 780, U.N. SCOR, 47th Sess., U.N. Doc. S/RES/780 (1992) [hereinafter
Commission of Experts on Former Yugoslavia]. Note that there is an uncanny
resemblance between the problems facing the Commission of Experts and those of
the UNWCC. See supra pp. 22 - 23.
25 A 5l Laly plae] duad alall Sl cpe 2 58 127 dudla e 780 g (129
Aiall () cuale B (Jalg) ChsdllS b jswdond 1sadl 1 e 1992 s
((Jidud)) (slaa LS paldl) (1219 dhyid 7 oablyy MAY () (g i p g g )
Gl 1B £ AN diad (e QRGNS Jmadg ) Sy (s i) Jumsl JS9S s gol g
LN Gl Juels pshy Sy Jumsl gl (B85 o (A 1993 (b (A Lo e
(g s g ) lall cpdl) e (1993 50558 19 (A ) o pliyy  ubadiy sl g gl
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AN g cilaglral) aan (bl Ao Lgalga o) pddl dind @ pud 2B g
Ll agan B lldg dgall Sludyl ¢ ol culSlgiily Adtatal) 4i<aal)
Oma i Gl 65.000 o= Aalll 3 gga il ady (1290 gy 4 g
(i Aliocally 834 o) cila glaal) i Cuiuatl cila glra 3asld g ccfaiicall
Aiad Las Sdad guandl) Jai) pdi (e A8l 300 Ao 43w Lag
ad by (B0 tatl) (ra dadia 3300 (ra 8 il Al gl it

(1A 5R) ComlS Ol S preabosll (e JS (it CngeaS Gally Aall (i) quale Sy
N Jial Ga (A saen spd gl O G 08 9 (FsA) B Eya O el s
i AUA (S AN jas (e Aba gy Al o A CJ-\‘ B Ad V) A ) el quwlS) s
Lpaildl) ) Galaa plaey Jlaa gl o1l ad B 06 o Y A
Commission of Experts on Former Yugoslavia, supra note 127, para. 2. The
Secretary-General appointed five members to the Commission of Experts on
October 25, 1992: Professor Frits Kalshoven (Netherlands) as Chairman; Professor
M. Cherif Bassiouni (Egypt); Commander William J. Fenrick (Canada); Judge
Keba M'Baye (Senegal); and Professor Torkel Opsahl (Norway). Professor
Kalshoven resigned from the Commission of Experts due to medical reasons in
August 1993 and Professor Opsahl, who was the Acting Chairman in July-August,
passed away in September. As a result, on October 19, 1993, the Secretary-General
appointed Professor Bassiouni as Chairman and Professor Christine Cleiren
(Netherlands) and Judge Hanne Sophie Greve (Norway) as new members. Even
though he is a naturalized U.S. citizen, Professor Bassiouni, a native born
Egyptian, was listed as being from Egypt, because it was felt that no representative
of the Permanent Members of the Security Council should be on the Commission
of Experts.
Sl i 1780 o) e (ulaa ) B o gay S Gl £ pdl) ind ¢ S gons Gy 0t (129
Ciypdoa ¢ Crim. L. F. 279 - 340 (1994) 4l Wi g1 A (Aol Ayl ¢y sildl)
Am. 88 ,(1992) 780 ady ¥ alaa A1 Whg ASEial) Banial) ad¥l g ol Al ¢ Sgaauy
66 b Dl (o gy 4ielbh Gl dwd &) ) aae) Int’l L 784 - 805 (1994)
.2 466 Revue Internationale de Droit Penal, 1-2, 1 (1995) ibigiall ¢ o8t 40 gl 3.4 )
25 cAglgn dulia daSaa plidy Ag ‘_,.\'La.u\ﬂ OHAY ClSlghl  aall ¢ gan iy
Security Dialogue 409 (1994)
See M. Cherif Bassiouni, The Commission of Experts Established pursuant to
Security Council Resolution 780: Investigation of Violations of International
Humanitarian Law in the Former Yugoslavia, 5 CRIM. L.F. 279-340 (1994); M.
Cherif Bassiouni, The United Nations Commission of Experts Established pursuant
to Security Council Resolution 780 (1992), 88 AM. J. INT'L L 784-805 (1994)
(translated into French and reprinted with modifications in 66 REVUE
INTERNATIONALE DE DROIT PENAL, 1-2, 1 (1995)); M. Cherif Bassiouni,
Investigating Violations of International Humanitarian Law and Establishing an
International Criminal Tribunal, 25 SECURITY DIALOGUE 409 (1994).

L cudld By e Ll Gariy (e 4ol Addal) a3 sy 3 (130
A clagliall Gy oo RIS (GlE (bl BY Ll jaiuly daSaally alal) S aa) iSay Cpalalal)

)Mégﬁw\ﬂ u.uh.aui! o9k Lad,y sl ¢ alad) R o A QAJJAMMMM
Gl A 51 a0 Apll gl B BT G g Al ddad 80 gadle W LSl 1994
(1992), U.N. SCOR, 47th Sess., Annex, U.N. (1992) 780 ad, ¥ (ulaa ))& cagas
Annexes to the Final Report, UN. (gl 8 @3 ¢ Doc. S/1994/674 (1994)
SCOR, 47th Sess., U.N. Doc. S/1994/674/Add.2 (1994)
The analytical reports were prepared by or under the direction of the Chairman of the
Commission of Experts, M. Cherif Bassiouni. The staff of the Prosecutor’s Office at
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s Aa) g Saatiall ad¥) (e placsl (8 L Sus JANIY B alial)
G Apilanll Jlas¥) CiBg ) g gl A BLSh) il gl agoal Sy 2
Ll lY

Aa Aigeall cillalaiay) aug) A g8ttt g3 s oL ¢
AN TR A 4y g ) Jgasl) Ada 2 pal) 08 &t 7 a5 ilaStaa
cciligdagl) it Ban Loyl ¢ gapuay 48 ciliaglial) B (S jLdall elas 3
o Ll dgash (Saall 8 (pa (US Lpmalpad) 4y guadll cilia glia (L8 121 g
138 1) 9 ¢aged) Clalg) A ¢ Jlaial g Auiliad) ciliydanl) dli agag
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the Tribunal reviewed them for purposes of relating sensitive information before the
reports were submitted to the Secretary-General, who then transmitted them to the
Security Council in December 1994 as Annexes to the Final Report of the
Commission of Experts. See Final Report of the Commission of Experts Established
pursuant to Security Council Resolution 780 (1992), U.N. SCOR, 47th Sess., Annex,
U.N. Doc. S/1994/674 (1994); Annexes to the Final Report, UN. SCOR, 47th Sess.,
U.N. Doc. 8/1994/674/Add.2 (1994).
iy L S5 129 pb gl odiel B b 83 3 e Lal Sipual i u,&sg%ﬁ‘ 131)
(Occasional Paper #1, 1996, &) Lidlu e g1 (B AL Al #3lu 1 pudal) ciial) ¢ S o
g iy o ‘Internatlonal Human Rights Law Institute, DePaul Umver51ty)
eyl OHAl sl all 1780 (AJ O Gadaa R0 188 g AICEA Bastall a-A\ﬂ AP LN
(Occasional Paper #2, 1996, International Human 11 = 7 4l Uidu e 3 A A g
O JS Joli A dua jatial) #m 4.l W |, Rights Law Institute, DePaul University)
Lag adleadl ¢y g s ABUEY 13l (3 ke (8 4Dl g gall AaSaall (GUIAT aLL BT (Al g aDlud)
o) Claglia A Glady) Ggiacdggaa il By . Hum. Rts. Q. 259 (1996)18
-ouidy Calalal) A gl aaf 4dlise (S Layyg cciipall Jogaa gl o2 JUall 138 yadns 249
Al o Al cilaiia aa o jlaii (5 Al 038 ANl 39 O (A Cul
For a more ample description of what follows, see supra note 129. See also M.
Cherif Bassiouni, Sexual Violence: An Invisible Weapon of War in the Former
Yugoslavia (Occasional Paper #1, 1996, International Human Rights Law Institute,
DePaul University); and M. Cherif Bassiouni, The Commission of Experts
Established pursuant to Security Council Resolution 780: Investigating Violations
of International Humanitarian Law in the Former Yugoslavia, 7-11 (Occasional
Paper #2, 1996, International Human Rights Law Institute, DePaul University).
With respect to the conflicting approaches to peace and justice, see Payam
Akhavan, The Yugoslav Tribunal At Crossroads: The Dayton Peace Agreement
and Beyond, 18 HUM. RTs. Q. 259 (1996). C.f. Anonymous, Human Rights in
Peace Negotiations, id. at 249. This article, which appeared under the authorship of
“Anonymous,” probably a member of the Vance-Owen staff, argues that these
peace efforts were not in contradiction with the pursuit of justice.
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LSy 9" Bl jaghail™ Al pa (S0 e A gha Ol ApdleY)
Y Al Aoy & oL Aalaial) CASLEEN) Ga Lat il 5 " aliial)
B9 ) o3 Laa Adall aagill ga GlS cilalg) dlli e Jual) da)
Ll i) (0S40 glaca e Al i JlicY Al ALl Jlasi oLyl
A8l Joa LN Caall ra LS Ad) ope Sl ¢ pdilial) Joand) 12gd
A" A e pal g1 5827 al) ) (a8 Aalid (e B dilal)
i. at “l..ﬁd\ }‘)AA.-“ M‘J—‘aé cujﬁ\ weu &.A.Au.uaﬁu.n
f -ale Gl - ) i) 1992 il 780 ady) (Y ulaa A
GlalaLY 5 ciiia e aalaal dapwal) clSEiNL dlaiall cila glaal) &

(13300 o0l oy i A A e g LaS Jaall Ayl o8Bl 5 AY)

Giadl s UNWCC ol adl ol sasiall ady) Liad digaly o cibgally Sh cibgal) 13 (132
22 =23 (i sgd) calaal) gall) b 4id8la
This situation is reminiscent of the situation facing the UNWCC discussed above.
S. C. Res. 827, UN. SCOR, 48th Sess., UN. Doc. 827 ab o) calaa § 3 (139
pualy 2y Lad 4) JLdag] U.N. Doc. S/RES/827 (1993) «dalwally S/RES/827 (1993)
[827 A&, A
S.C. Res 827, U.N. SCOR, 48th Sess., at preamble, UN Doc. S/RES/827 (1993)
[hereinafter Resolution 827].
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Ll 808 ady AN o) Gudaa jiial 1993 il 2822
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Al GY) A_aSlaal A g Ailin A aSaa LAY (W) (ulaa 8"
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(1361 1991 ale dia A8luad) Lidlu g g3 ool Jf (B s
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U.N. SCOR, 48th 7808, ) alaa J b o sl A o1 58l Lnll cipall iz (139
.Sess., Annex, at 20, U.N. Doc. S/25274 (1993)
Interim Report of the Commission of Experts Established pursuant to Security
Council Resolution 780 (1992), U.N. SCOR, 48th Sess., Annex, at 20, U.N. Doc.
S/25274 (1993).
S. C. Res. 808, UN. SCOR, 48th Sess, 808 @y odf) cudaa Jjg (%9
.U.N.Doc.S/RES/808 (1993)
S.C. Res. 808, U.N. SCOR, 48th Sess., U.N. Doc. S/RES/808 (1993).

Id. at preamble Aaluall A k) g sal) (1300
1d Gl e (137

(1993), U.N. SCOR, 808 d, o) alaa )& (a2 o, 584l Wy alal) cpaall s (139
P ) 0 sl Un L 4Y) Laallg) 48th Sess., U.N. Doc. S/25704 (1993)
e 452 dla odle (bl g 51 daSaa 6o il cg-ul.u‘\ﬂ ,.Ua.'d! 5 cufanll Al g

.52 Agdila odle el ol gy Ao adhaall padlAll ald ) S oL
Report of the Secretary-General pursuant to paragraph 2 of Security Council
Resolution 808 (1993), U.N. SCOR, 48th Sess., UN. Doc. S/25704 (1993)
[hereinafter Report of the Secretary-General]. For commentary on the Statute, see
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Al A gl (i y 3 (B Ly A3 81 dilial) A ggual) o Lida
daSaall cigall (alaidy) DA o)) Al g adaall clSlgid) (anyd
) s adlad) dlig
(1411949 ale Civia e aalaal dapal) cilslgiy) (1)
(192 al) Gl el gl ol g8 cilillig (2)
(19) LeLaal) 590 (3)
(144) Loluy) A 2l (4)
DA o ABlad) Ll g gl A gal) Aliad)l daSaal) culls aB g
4l gal) Ay Sl daSaall g Al gall 4y jScaall daSaall Jia dualdl) aSlaall
Lalaid) dia) (<5 caa jaal) Glarg Ao algN) jualli ald a8Y) (540

BASSIOUNI, YUGOSLAVIA TRIBUNAL, supra note 52, and MORRIS & SCHARF, AN
INSIDERS GUIDE, supra note 52.
LAY Joa dbaaie 5oBI o g3y 2 - 1 AN (133 dudla edef 827 A, Jg (1)
S B Y dalad) clubwdl g ICTFY Al Ui & g Agiaall 40 galf dilial) dasaal)
125 Adgal adh ol daSlan (b dbaadd) g (s aball (o el CAIEY 14 g3 Auilia daSaa ¢ Jipm
A cculuggh o adla Lad i g (Roger S. Clark & Madeleine Sann, eds.,1996)
185 o i) (Aliad) Ll gl (A gal) agatl) g
Resolution 827, supra note 133, at paras. 1-2. For insights into the establishment of
the ICTY and the politics surrounding it, see Peter Burns, An International Criminal
Tribunal: The Difficult Union of Principles and Politics, in THE PROSECUTION OF
INTERNATIONAL CRIMES 125 (Roger S. Clark & Madeleine Sann eds., 1996); and
David P. Forsythe, Politics and the International Tribunal for the Former
Yugoslavia, id. at 185.
e AL Uiala o el abud) aUAI) audag a3 By, 40 gal) AaSaall o) AU (ha ] B Bakall 140)
ol U 2y Lagh 4] JLdiag) I L. M. 1192 (2 aiebh cinely (138 dpdla odlef calall ¢pal)
() aliadl
Article 1 of the Statute of the International Tribunal. The Statute is set out as an
annex to Report of the Secretary-General, supra note 138, and is reprinted in 32
LL.M. 1192 [hereinafter statute].

Id. art. 2 2 Baka G aa sl (14D
Id. art. 3. 3 Bl (el aa al) (142
Id. art. 4. A Bda Gl g el (19
Id. art. 5. 5 Bl (sl aa yal) (149
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G.A. Res. 40/32, UN. GAOR, 40th 32\40 ab; saaiall adll dalal) dganll g i (149
Liggh) Pty Lwled) g3all e 3uay U0y Sess., UN. Doc. A/RES/40/32 (1985)
i 6 () (udand] 26 (1) sDlpay el Aagad) pa paige Badis] g LG A g ALl
Agall Py g diliall) diggl) DL daldd (gdsall £ 9 5dag ¢7th Crime Congress (1985
Jis¥y . NOUVELLES ETUDES PENALES 5cibgiall ¢ oild ce Bausa il 0 (uad ‘@ﬁm‘
Libag I gt 0Dy 0 ) ABLYL (ALl Aigd PUiu) Lk s”.ua RIS P L
JEJ MALGJ aa&mw&aw@LM! CilasSlaall ;ba! U‘ C‘y.a‘g.\ualh.n
MLA;JL, Al dlaall el by iyt rduilial Al G S Glady) d}h‘ (g iy
3 DUKE J. CoMP. & INT’L L. 235, 271 & nn. 170 - 71 4hagh plwal 8 Lt ddalaal)
(1993)
See G.A. Res. 40/32, UN. GAOR, 40th Sess., UN. Doc. A/RES/40/32 (1985),
endorsing the Basic Principles on the Independence of the Judiciary, adopted by
the Seventh Crime Congress, Milan (26 Aug. 6 Sept. 1985); DRAFT PRINCIPLES ON
THE INDEPENDENCE OF THE JUDICIARY AND ON THE INDEPENDENCE OF THE LEGAL
PROFESSION, 5 NOUVELLES ETUDES PENALES (M. Cherif Bassiouni ed., 1982).
Fifty-four national constitutions provide for an independent judiciary, and an
additional 32 explicitly require that criminal trials be conducted by an independent
and impartial tribunal. See M. Cherif Bassiouni, Human Rights in the Context of
Criminal Justice: Identifying International Procedural Protections and Equivalent
Protections in National Constitutions, 3 DUKE J. Comp. & INT’L L. 235, 27 (19932
20 519 <16 33l (140 dpdla M) ¢ o) ,..Lh..sa Jhagj (146)
See Statute, supra note 140, arts. 16, 19, 20.
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210 die 52 Ldla oDl g o1 daSan ¢ Hgan JBT 1994 ale e salgr (B LR A Gigia
212 -
The first and only nominee of the U.N. Secretary-General was M. Cherif Bassiouni
in August 1993. That candidacy the U.S. at first supported, alongside the non-
aligned members of the Council, but it was rejected by the European powers on the
Security Council. Several months later the Council agreed in October 1993 on
Roman Escobar Salom of Venezuela. But he could assume the post for several
months and so notified the U.N. Office of Legal Affairs that his assumption of the
post would be sometime in February 1994. The responsible official in that office
apparently omitted to communicate that fact to the Secretary General and
consequently the Secretary General was unaware of that eventuality. In January
1994, Escobar notified the Secretary General that he could not assume the post. It
was not until July 1994 that Richard Goldstone of South Africa was appointed. See
BASSIOUNI, YUGOSLAVIA TRIBUNAL, supra note 52, at 210-12
Resolution 827, supra note 133, para. 10..10 3,8 <133 &dla 3ef (827 o3, J A (149)
GsiAl B bl cASlel e al gipeall GAlALY) daSlaay aldl) A gal dasaal) yjin g (149)
@ iy A A Al ALLYIUN. GAOR/SCOR, 49™ Sess., at paras. 157-58,
(o Buad 852 3y 157 :UN. Doc. A/49/432, $/1994/1007 (1994) Wbk 53 (sl
ASEal g Al Ll Gy ¢ gpna iy dpaad) 181 A 3 BLARN ol chaSanal) o L) g 3
(;9*45‘ il Jlesly a2 1994 A 25 A9.(1992) 780 s oY) (alaa ) B Ao sl
‘;Lh\luuuﬁmﬂl AW waﬁjuujmmd!@wlm sl uaéée‘gel.dl
(al.ﬂl il u.\S.Auﬂ 4.\4:.4 é‘y?.ﬁuufu‘g MLhuLn (PI] uLA‘g.ng.nS! @LHSU Maﬂ! dLAQ‘ Lidlia
A plael i Loy a8 LS cidias Lalll jia 305 alad) quilll) Jlely adldl) oL celld S
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Aoty Aalall LYY ealad) clily sael (ldy cllaglaal) LAl paadll ©d ) Bl daSaal)
Adgll plaael g ungia aliney Liad alal) il Jlasly adldl) ) Les
G35 Al il 5318 (e B gea o plall oaal) GiiSa Juas <1994 ple Ji ged DA 158
Claglrall galad Jodi Al ld (pa A0Y) Cialiial) aaan daSaal) cialidi o <1994 gila B
o3¢t e £l ) B Judlly Ty B Jaad) OIS 1994 gle gl Ll Jola pay iyl el B
Jas ABdlay alal) uilil) (S piial Mg, alad) Guililly Galdd) ) Gualad) a3 DA cpe o dliual)
sl ad sl aa iy
S (s 1780 pB) O ula AL 1885 AL ¢) dd) Al o gamay s 0 L ]
5CRIM. L. F. 279 (1994) 4&lud) Lidlu & g3 (B A9l Aludy) ¢y 5ilal)
See Report of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia Since 1991, UN. GAOR/SCOR, 49th
Sess., at paras. 157-58, U.N. Doc. A/49/432, S/1994/1007 (1994):
157. Not long after the establishment of the Tribunal, the judges had the
opportunity to meet with Mr. Cherif Bassiouni, Chairman of the Commission of
Experts established pursuant to Security Council Resolution 780 (1992). On 25
February 1994, the Acting Deputy Prosecutor and other staff members of the
Tribunal met in The Hague with Mr. Bassiouni and other members of the
Commission. The work and findings of the Commission were discussed at length
and certain materials were handed over to the office of the Prosecutor.
Subsequently, the Acting Deputy Prosecutor visited the Commission's premises in
Geneva. A staff member also visited Chicago to inspect and receive instruction on
the Commission's computer database. The Acting Deputy Prosecutor also had
meetings with most of the Commission's commissioners and staff members.
158. During April 1994, the Office of the Prosecutor obtained a copy of the
Commission's database. Subsequently, in May 1994, all of the documents from
Chicago, which form the basis of the information in the database, were received by
the Tribunal. By the end of May 1994, action had commenced to scan those

documents onto the Prosecutor's own computer system . . . The Office of the
Prosecutor has enjoyed a close working relationship with the Commission of
Experts.

See also M. Cherif Bassiouni, The Commission of Experts Established Pursuant to
Security Council Resolution 780: Investigating Violations of International
Humanitarian Law in the Former Yugoslavia, 5 CRIM. L. F. 279 (1994).
bl gt g &ssgand Joall gy #1080 iy il (8 g g g gal) el e (50
:sh LS FRY ) i ga 08 FRY 4l il
slody) Jiaal of 4 gall dilind) daSaal) Lias 2aY dia il dally daaiad Ao 400l dagsall o)
o Gl anail) o o al B antall Al dail) Aleal) B g ) B il LagdS o dasaally
CU cigauny LagalS! of daSaally plody) Jias pnd o) Al gal) dpiliall dasSaal) and B3 6f gl
b g cdgagiall b cilaliiallyg Al gpmall 4y sgandl s 4ol cilgadly Jualy) dua b cgaiall 13gd
Aot Tl Fald ) Jn a3 Juasl ol o) o 5,0 Al gl ol 4 el
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4294 1994 saes 20 ¢ el il <3 ad) (1995)9 asd) ) AkLadl cisl oY)y palaidl)
UN. (MSA.ASL:;LGJ\J!dmuiﬂ\.db.uﬂlLﬁ)buﬁyMJ‘g.g.AudM!)an‘g;bJﬁl iy il e
1Jse @8 LS .GAOR/SCOR, 49th Sess., U.N. Doc. A/50/56, S/1994/1450 (1994)
daslaal dails 4 50 daSaa pLid) B g ) 4.\9“5! th:u Agay A adl Wil g 4y 9gan
Suaidl) d.uh.u gald olage lBga A0l LMl o dujggen @AY Liaag qual) P
JAada MJA daSas s Qa UA MUM&“ L & o 4.\)‘5.4.4;3 u.nLnaJ! G Cpa s Guabed)
daSaall e cliles FRTEWEN UA AL A4 judl) Wbl g g MJ}Q.A; U‘ o idadl) (:C'“"J
LS | pall Muij\ﬂ uLALQA'Y‘MAJJ\JH"JM‘&wM‘ @JQUJS\.\L..‘U‘SL\.\MLAJAJ
Balall Uy Alaall cilaStaal) W oy ) cdaSaall (abaid) Jlaay ol oY) el el oy ol
olaa el alel cilastaall g ciby ol Jaali Joddy of ¢ & ¢ gAY cpa Aaulil)
The Federal Minister of Justice of the FRY, Professor Stojanovic, expressed the
position of the FRY as follows:
The federal government is prepared to make it possible for one representative of the
International Criminal Tribunal, and/or the prosecutor of the tribunal to be present
within the framework of the United Nations Protection Force in Belgrade, without
having the right to specifically display the title of the International Criminal Tribunal
and/or the prosecutor of the tribunal. This representative would be enabled contacts
with responsible federal and republican bodies and non-governmental
organizations, on the understanding that he would be in no position to undertake
investigative action vis a vis domestic physical person.
Lawyers Committee for Human Rights, The International Criminal Tribunal for the
Former Yugoslavia: Establishment, Organization, Jurisdiction and Proceedings to
Date 9 (1995) (citing Letter dated December 20, 1994 from the Federal Minister of
Justice of the FR of Yugoslavia addressed to the Prosecutor of the Tribunal, U.N.
GAOR/SCOR, 49th Sess., U.N. Doc. A/50/56, S/1994/1450 (1994) (emphasis
added). The FRY also reiterated its view that a permanent international tribunal
should be established to prosecute war criminals. By implication, the FRY took the
position that in the absence of a permanent international tribunal, the FRY would
undertake national prosecutions under Chapter XVI of the Criminal Code of the
FRY. The letter concludes that the FRY “seriously calls into question assurances of
the tribunal's impartiality, which may adversely affect future cooperation” due to the
fact that the first indictments were against Serbians. Still, the Prosecutor's office
perseveres. See the judgement of Trial Chamber 1 in the case of Prosecutor v.
Radovan Karadzic and Ratko Mladic, of July 11, 1996. These proceedings were
pursuant to Rule 61 of the ICTY's Rules of Procedure and Evidence to confirm the
earlier indictments of these two accused persons. Case No. IT-95-5-R61 and Case
No. IT-95-18-R61.These two alleged criminals have been apprehended and continue
to defy the ICTY and world public opinion. The NATO forces deployed in Bosnia-
Herzegovina after the Dayton Peace Accords have failed to apprehend these and
other indicted criminals.
s, v slody) Audb A1 by Zusa.m il asa B Bt pledy)l oia g L (15
S\l o ol Auliall) ciel oY) oda cudi B3 1996 sl sa] 1 Gl phiadlaa oS3 5 9 G ) S
QB Ll g sl A gal) Aulind) AaSanally Laldl) "Judal) Aald) g el 2 3o 88" e 6] AB
DOMaRY (Cpagial) Cpigd Algl) AaBl Ba)l ARl cllgl) e aslll dlig ICTFY
Case No. IT-95-5-R61 & Case No. IT-95-18-R61
There are also other political, economic and bureaucratic factors which have
hampered the work of the ICTY. But the determination of all those involved in it has
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demonstrated will, tenacity and conviction. Hopefully its success will be measured in
those terms, rather in objective terms, such as the number of cases tried and the costs
incurred. Nevertheless as of December 1997, there were 74 indictments, an
undisclosed number of sealed indictments, sixteen persons in custody, one person
tried and convicted, one person convicted on submission of a guilty plea, three
persons released with cases dismissed for lack of sufficient evidence and one trial in
progress.

251 - 244 28 52 dgdia oM (L & g3 daSaa ¢ S gaau (152
BASSIOUNI, YUGOSLAVIA TRIBUNAL, supra note 52, at 244 - 51.
S.C.Res.935, U.N.SCOR, 49th Sess., U.N.Doc.S/RES/935 935 ab; () (alaa i (15

(1994)

S.C. Res. 935, U.N. SCOR, 49th Sess., U.N. Doc. S/RES/935 (1994).
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U.N. SCOR, ) ula a1 42 543 alad) a1 0 1994 525580 1 ¢ o5l cilladl) jlail 1549
49th Sess., U.N. Doc. S/1994/1125 (1994)
See Letter Dated 1 October 1994 from the Secretary-General Addressed to the
President of the Security Council, U.N. SCOR, 49th Sess., U.N. Doc. S/1994/1125
(1994).
UN. SCOR, &s¥) gulaa (s (ol 42 309 alall sl e 1994 ppannd 9 ¢ isall kot 159)
49th Sess., U.N. Doc. S/1994/1405 (1994)
Letter Dated 9 December 1994 from the Secretary—General Addressed to the
President of the Security Council, U.N. SCOR, 49th Sess., U.N. Doc. S/1994/1405
(1994).
S.C.Res.955, U.N.SCOR, 49th Sess., U.N.Doc.S/RES/955 955 a8 (sl ulaa ) j (150)
e B g Adgal Aaial Lkl el A andy S Led A Jldag (1994)
il siall (gt A gl By Al (e 67 38 A Larry Johnson 14954 A gl aSaall oy guaiga
daSaal) (BAT Al ¢ 67 Revue INTERNATIONALE DE DROIT PENAL 211 (1996)
Payam Akhavan, The International Criminal <% g )35 Sl 1123 5 1 4 gal) 4ilial)
Tribunal for Rwanda: The Politics and Pragmatics of Punishment, 90 AM. J. INT’L
L. 501 (1996)
International Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d
mtg., U.N. Doc. S/RES/955 (1994) [hereinafter ICTR Statute]. See Larry Johnson,
The International Tribunal for Rwanda, 67 REVUE INTERNATIONALE DE DROIT
PENAL 211 (1996); Payam Akhavan, The International Criminal Tribunal for
Rwanda: The Politics and Pragmatics of Punishment, 90 AM. J. INT'L L. 501
1996
E\.\.u.da)ujm Lilind) LaSaall o) AU 156 dpdila oM <6 Baka <955 ,.eJ AN o (157
140 dudla odei 7 33k (JCTFY 4ibed) LM 6 g
Compare Resolution 955, art. 6, supra note 156 to the Statute for the ICTY, art. 7,
supra note 140.
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UN. SCOR, 50th (1994) 955 ad; (a¥) alaa i jia 53 1 5 5 841 Lah g alad) cymalt) i 159)
oei Johnson Cswiss Lad Ry Sess., at para. 9, UN Doc. S/1995/134 (1995)
156 dxdla
Report of the Secretary-General Pursuant to Paragraph 5 of Security Council
Resolution 955 (1994), U.N. SCOR, 50th Sess., at para. 9, U.N. Doc. S/1995/134
(1995). See also Johnson, supra note 156.
7 Baka (156 Al oM o g8 A gl Ailind) dasaall abudy) pldadl) (159)
ICTR Statute, supra note 156, art. 7.
Id. art. 2 2 ik g g pall( 190)
1 g8 A gl dilind) AaSaall ) Al & day ol o3n Ciy S () L3 Bale GGlead) e pall (161)
(siga JBI TCTFY Aaad Liba g8 gy dinall Al gal) dilind) daSaall iy o o e Lo i cilisy
503 die (156 Asdla odef (AT 9 ¢ 491 de 52 Ldla odei (Lidlu g g1 daSaa
Id. art. 3. The Rwanda Statute's definition of that crime differs somewhat from that
of the ICTY. See BASSIOUNI, YUGOSLAVIA TRIBUNAL, supra note 52, at 491;
Akhavan, supra note 156, at 503.
504 2o (156 ddila odef (EAT g ¢ 52 dudila oMo (Ll g 5 daSaa ¢ 5 gueny I 1)
See BASSIOUNI, YUGOSLAVIA TRIBUNAL, supra note 52; Akhavan, supra note 156, at
504.
TOBIAT g Sk Gun o4 by Balal) (156 dpdla clail gl o) allail) (169
123 g8 psba) AU (e 4 By Balally (Blal Cpailal) (el cp Asanl S g il (340 0
tos (1949 Jisin ClBE) S b Sagasaly ASdal 3 By salall Syl cadsd
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QAN e Jp Ja & AN B JSd8 A Al Alad) G el ae) 8 et S al L) e o
O a0 g A gal) Aulial) AaSaall ulu) A Ge alall Gad¥) ol ey WS A
Q3 e oy i) sl O UERY A pads SIS sl s 5B AN AT B Gl Gulaa
Uy 4l Laad o Bl 8y |, ) oo Suad Addlugl gall daSaall uledy) sl ddedaly g3
12 g, AaSaa abaid) Alliia £ giaga ) B Adgall 3N Caadaly (ulaall o0 88 A3 o
Lpdia A€ i 3B L g o) (Aol (Boal G glA) (hale il S 1Y) Lee BRI iy
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ICTR Statute, supra note 156, art. 4. Akhavan states:
The most significant difference between the two Statutes relates to Article 4 of the
ICTR Statute, which includes violations of Article 3 common to the 1949 Geneva
Conventions and of the 1977 Additional Protocol II within the subject matter
jurisdiction of the Tribunal . . . [T]he Secretary-General had excluded common
Article 3 and Additional Protocols I and II from the Yugoslav Statute on the
grounds that they were not “rules of international humanitarian law which are
beyond doubt part of the customary law.” . . . The Report of the Secretary-General
on the ICTR Statute notes that the Security Council “has elected to take a more
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expansive approach to the choice of the applicable law than the one underlying the
statute of the Yugoslav Tribunal. Furthermore, . . . the Report suggests that the
Council has thereby included within the subject matter jurisdiction of the Rwanda
Tribunal “international instruments regardless of whether they were considered
part of customary international law or whether they have customarily entailed the
individual criminal responsibility of the perpetrator of the crime.”
Akhavan, supra note 156, at 503-04 (citations omitted).
el ((1994) 935 b, ¥ ulaa B B 3380 (5) RN Why alal) cpall) i (169
.9 588 (158 dsdla
Report of the Secretary-General Pursuant to Paragraph 5 of Security Council
Resolution 935 (1994), supra note 158, para. 9.
o9 helall Ay (o Culgsmall alddy) dasladd A0 Ll dasadd) Jygai i (1)
daSlae Loy Il pa o cusiy Ally Aol Al ogiall 3 udd 5 Al cilslgs
Ji)a i) A g Alilan g AT sl ¢ g delaad) 3N 08 Culglpall Gl 5 Gyl gl
i e alall cpdd) & 1994 saanst 31 9 b 1 O La 5580 85 glaal) Joa ol
U.N. GAOR, 51st Sess., Annex, U.N. .aall Gad¥l aliy 3 S3a  JA0a Gl Y Glerd Gii€e
Doc. A151/789 (1997).
See Financing of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
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AaSaally 3ty Lo Ay giall odg! Al jlae Al 155 I3 ia jlny
Cud j2d baadall P-A;g‘ O o Skl ARl LM g8 gl At gal) Auslial
daSaal) g ¢ Ao 488 gall 1ad) g dagsa g LS D il pal) (ard
shdl Ll By, stiggd Llacall o udgil) cilpldic) 8 Jaadl
foe AdiSa cilida glia g g O QoS Fla Baaiall adll i gildl) i)
i) dga g adad T a0 daSaall Aald) (e Ly Bagand) 1Al 5 dagSa
AaSaal) ol ¢ A5 culS Baaial) ad) o e Sliad 4 DU Aralad)
(i 931 (8 AL aa il ) g ) g AagSa il cad s B
Ll ddpaa 8 AaSaal) cundl lld o g« g8 g¢d) adl i Lilaida (p juaiial)
) 555 Ad g2y

bt §oana & Uaa o Al Z\JJJQAW\ el oS ady
(AaSaal) A gay b pAY) Cindaiod (L) 3 g Basiall ae¥) (e (3L Ade
piale Saal QST (Y 4 ) B LY Jgaslt Wy (a3 V) gag
B yalia d3liey clld (S Mg ()l gy (o Jgudaadl agade Caty (LS 3 g¢-) g
Oﬁ#&l&sﬁjjﬁj_w\ﬁgMUW\&wgm
Basiall ad) il Al (pag cAaSaal) By AUl Gl Liig i At
ABLE Cig b ciali LAY e Teay daSanall da PUY A L&) )

CAY) ulaa ila a La g T gl il grall Sl @ pglif adl g
e LS il g cilingd) o dgd dga gall ciladpaad) 9 8 ) Y) A8 ja B
ady gl o A Al sda cudl aB g Sl A3 T jaina Lalaial

Responsible for Genocide and Other such Violations Committed in the Territory of
Neighboring States Between 1 January and 31 December 1994, Report of the
Secretary General, UN. GAOR, 51st Sess., Annex, U.N. Doc. A151/789 (1997).
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A gl Auiliad) daSaal) Gl Jal (e Basial) ad¥) 3 gg
1998 (A 1946 (s Basaall 4 gal) add jal) (amy (il g

Lidaal) Laagga (2 1998 51946 G Baainal) ad) < paind

Ga ) Ao g A go Al dasaa s L) g A gall adl jad) Gy (il
Lo L33 g Aliaiia g A01dia 3 ggall oda ol fpunida gal) o Jalusi )
Lalps JB1 e ) 13 590 9.1989-1946 O La Bl quyall 3524l
Catlaind el ) A ) e A gall adl ) il Cle) ) AL yo g
Lalall Amanll A1 5040 aliad) P& &8 (1901990 ale dia Lgiygua
s B 53 995 AN Baaiall LY gl cuili 1946 ale aaiall addld

Loaall ) £ oshoall W) B Ags i AaSae Gy Dinal) & jpaatl) iall) caagl (160
odlef oAy ppaatl) Aipll & B | 1998 L B ulaglyd saige Siad) hall (e Al dalad)
.52 Ayl

Ainall g Aaity A3 g0 Al AaSae Aaldly Adaal) cilygiall ol A gal) Amand Jus ¢ Aad pa

s Oy i Glabped BT 1924 A e Uaday Ul B Aol Alal ¢ gildl) Gl Ly

45 clygiall oAl Adea) Susad 5 ¢ 44 AM. J. INT. L. 37 (1950) 4dgs Al dasaa

dasaall ulull sl ¢ g 4ia g ¢ Revue Internationale de Droit Penal, Nos. 3-4 (1974)

10 (b Aol 5 a8 ) Lghan 5 cuip ¢ clyglad) G piE (0 Bayaa cibaad 3 9 (Al gall dxiliad)

(M. Cherif Bassiouni ed., 1992), (M. Cherif Bassiouni < gall (58 co 3uaa <l

Aall (g ) (uindl (oal g Dlaad) 2uda 2l 2l & 1991 Q1538 £ g pdia Jsa cliilad  ted., 1993)

52 5 ¢(1980) (99 (rlia o8 £ g pdia 1 Asal) ALl gIRY o g sy ¢ gal) (oY

B o hgpum Cipd 1 ity clae Ay ((1981) cludall sl o Aol Al

(1987)48 93 dgilia dasaa Jal o (A g3 (Alia (2 5 a1 (9B

The Preparatory Committee on the Establishment of an International Criminal Court
recommended in its Report to the General Assembly that a diplomatic Conference
be convened in 1998. See Preparatory Committee Report, supra note 52.

Note that the work of the International Association of Penal Law (AIDP) on the
establishment of a permanent international criminal court and on the codification
of international criminal law has been consistent since 1924. See Vespasian V.
Pella, Towards an International Criminal Court, 44 AM. J. INT’L L. 37 (1950); 17
REVUE INTERNATIONALE DE DROIT PENAL, Nos. 3-4 (1936); 19 REVUE
INTERNATIONALE DE DROIT PENAL, No. 1 (1948); 20 REVUE INTERNATIONALE DE
DROIT PENAL, No. 1 (1949);45 REVUE INTERNATIONALE DE DROIT PENAL, Nos.3-4
(1974); Draft Statute International Criminal Tribunal, 9 NOUVELLES ETUDES
PENALES (M. Cherif Bassiouni ed., 1992), translated into French and Spanish in 10
NOUVELLES ETUDES PENALES (M. Cherif Bassiouni ed., 1993); Commentaries on
the International Law Commission’s 1991 Draft Code of Offenses Against the
Peace and Security of Mankind, 11 NOUVELLES ETUDES PENALES (M. Cherif
Bassiouni ed., 1993); M. CHERIF BASSIOUNI, INTERNATIONAL CRIMINAL LAW: A
DRAFT INTERNATIONAL CRIMINAL CODE (1980); 52 REVUE INTERNATIONALE DE
DroIT PENAL (1981), revised and updated in M. Cherif Bassiouni, A DRAFT
INTERNATIONAL CRIMINAL CODE AND STATUTE FOR AN INTERNATIONAL CRIMINAL
TRIBUNAL (1987).
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dasaa 3l b Lgale g gualall alball dblia B0 siua (e Cale
Gl 9 Sl didn A gl SN G giLBL £ g i HAL) g @ a8
£ o daey gald ) ha Gty dpe b Aial Jucis a1b (712 i)
a5 1988 (g (7 i) ol g aSldl) 1 g gal) CSLEER) ¢ giL

G.A. Res. 95, UN GAOR, Ist Sess., UN Doc. A/64/Add. 95 s daladl dganll 3 (167
QB £ g pia oo ¢ eny e BT L (95 B )Y aaaly Uit 2ny Lah 4) JLdiall 9) T (1946)
o s s g ¢ Israel L. Rev. 247 (1993)27¢ sl Gadadl (el 5 sl aa il jad) ¢
Israel 13l (uindl Gl g Sl 3z &l aY) Jue) oo G5l £ g e Jsa cildisalal
$d aY) Juell galdd) Ggildl) g gpda <y (90 5 €Y.B. Hum. RTS. 9, 10 (1983)
109 2o (]2 dudila oMo ¢ pdal) uial Gl g Dl 22
G.A. Res. 95, UN. GAOR, 1" Sess., UN. Doc. A/64/Add.1 (1946) [hereinafter
Resolution 95]. See M. Cherif Bassiouni, The History of the Draft Code of Crimes
Against the Peace and Security of Mankind, 27 ISRAEL L. REV. 247 (1993); Leo
Gross, Some Observation on the Draft Code of Offences Against the Peace and
Security of Mankind, 13 ISRAEL Y.B. HUM. RTS. 9, 10 (1983); Sharon Williams,
The Draft Code of Offenses Against the Peace and Security of Mankind, in
Bassiount, JCL, supra note 12, at 109.
G.A. Res. 174, UN GAOR, 2nd Sess., at 105-10, UN 174 #b; dalall Laaal) b (169
(174 @) ) A auly Us 2y Lad 43) jLial) ) Doc. A/519 (1947)
G.A. Res. 174, UN. GAOR, 2nd Sess., at 105-10, U.N. Doc. A/519 (1947)
[hereinafter Resolution 174].
G.A. Res. 177, UN GAOR, 2nd Sess., at 9, UN Doc. 177 b, dalall Laaal) ) b (169)
A/CN.4/4 (1947)
G.A. Res. 177, UN GAOR, 2nd Sess., at 9, U.N. Doc. A/CN.4/4 (1947).
10 2o (167 dudla oMol gugon Liad i gl gl (70
1d. See also Gross, supra note 167, at 10.
10 2 (167 dudla odle cugun Laad i ied gyl 17V
1 YEARBOOK OF THE INTERNATIONAL LAW COMMISSION vi (1949), referring to
Resolution 174, supra note 168 and Resolution 95, supra note 167.
UN GAOR, 5™ Sess., UN (sl gl diad 5,85, 1950 ddua (& o) ) Jlais) a3 (172)
.Doc. A/CN.4/25 (1950)
The first report was completed in 1950. Report of the International Law
Commission, UN. GAOR, 5th Sess., U.N. Doc. A/CN.4/25 (1950).
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U.N. GAOR, 40th Sess., Supp. No. 10 at 145, UN. s csia dad a5 i 17
2 Lad Uie iy cdaal oY) Jad) (sl £ g pda (a G2 AN (S Al Doc. A/43/10 (1988).
lgdauali A ad ol e A By Adgal il o) aaad Wil (6% o cad ol 588 g g ey
Ao Gal i) g ada dwad oo uR Y AN g e 25 ) dean (s ol 2 o daild)
cal) ol dpilady) s adl el delaall Ba) (Ol gand) 1Y A gall ol ) il &5 <1996
2 Gk Ll adg ) aladial o ke dgn Gulaatiall GalAdl) 5 Baatall adl) A ad) o)
Gl jlaall g Slaiad) g oAy painl) ABEE g ABall aladiady Aagelll M sall ABju g 00
P! g i) Gl gl Apdia gl) cBlalaal) JISET (a6 g el g el Alalaay Aagi yal
Cillaid) g A Al g ludy) o ol A AN e quladll g et o g ghiy 1)
aa Aigid e Juesl Gl g pallad) (s sad) Jlaall (el i Asigild 1 Jlas] Sy gf ) yildal)
3 il i) s Lgalaiiid 9 8 g8y aagil g Jlad Jei B dda 31 ol g 4 el dadla) ol
S Wy call SEN e ARy (e S Guitall A9 Adgal Alaal) g Alead)
L gl g A ppadig cp gpdiall pe Jlad) 13y Alaial) dud) 2Y) Jlee¥) g < adally £ g il
(Llgd dpanall Al Jal oo s A4l ga B As gudiall  JleeY) QS g LaadlS ) L
gé g.nyl.ﬂl £ Jalal g gy Gudatl g ol DU Adlial) g daaldl) cile galaall gijé.“ EVRVEA|
COEN Al jad) Jialiy i) Gusan )l Gl gall 3 iy ¢ aul) pdaa cind dad) gl A gal) DAY
A3 el aladiad g gy Cbaiall alAEY) g Santall ad) Ml 18 AT Lgiiadal a3 A
el B Aa ) Adluyg ol daad Al Adluy ol M Ll e Jlel) Qlsiy g
) 1985 - 1815 gl ilish Cuwjgbladle Aol sl ad Hgpen il S e

(s Gl padle puly Ua 3y L 4dl) JLiall ) (1985 ¢silaa
See Report of the International Law Commission, UN. GAOR, 40th Sess., Supp.
No. 10, at 145, U.N. Doc. A/43/10 (1988). The Draft Code of Offenses,
subsequently the Draft Code of Crimes, was never intended to codify all
international crimes. The number of crimes included within the code has fluctuated
from a current high of twenty-five to a low of five. As of 1996, the categories of
international crimes are: aggression, genocide, crimes against humanity, war
crimes, crimes against United Nations and associated personnel, unlawful
possession of, use or emplacement of weapons, theft of nuclear materials,
mercenarism, apartheid, slavery and slave related practices, torture and other forms
of cruel, inhuman or degrading treatment or punishment, unlawful human
experimentation, piracy, aircraft hijacking and unlawful acts against international
air safety, unlawful acts against the safety of maritime navigation and the safety of
platforms on the high seas, threat and use of force against internationally protected
persons, taking of civilian hostages, unlawful use of the mail, unlawful traffic in
drugs and related drug offenses, destruction and/or theft of national treasures,
unlawful acts against certain internationally-protected elements of the
environment, international traffic in obscene publications, falsification and
counterfeiting, unlawful interference with international submarine cables, and
bribery of foreign public officials. The three crimes most-recently included are:
crimes against United Nations and associated personnel, mercenarism, and
unlawful acts against the safety of maritime navigation and the safety of platforms
on the high seas. See M. CHERIF BASSIOUNI, INTERNATIONAL CRIMES:
DIGEST/INDEX OF INTERNATIONAL INSTRUMENTS 1815-1985 (2 wvols., 1985)
[hereinafter BASSIOUNI, DIGEST/INDEX]
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UN GAOR, 5th 4l g &uilial) Lasaall abiaia) (gl Allesa ¢ Lo gl it (17
.Sess., UN Doc. A/CN.4/15 (1950)
Report of the International Law Commission on Question of International Criminal
Jurisdiction, UN. GAOR, 5th Sess., U.N. Doc. A/CN. 4/15 (1950).
UN GAOR, 5" Sess., Supp. No. 12, (sl ¢y gill diad 88 Liaf i |, gabaad) 2 jal (179
Al Aall iy o D 138 Jsa & L3 clBla g (UN Doc. A/1316 (1950)
An International 24gs duila daSaa uiph (pabh 2 (B Wislh caefy dalall daaall
omiod auly Ua 3y Lad Lgd) L3 g) Criminal Court 265-305 (2 vols., 1980)
5 Id. See also Report of the International Law Commission, UN. GAOR, 5th
Sess., Supp. No. 12, U.N. Doc. A/1316 (1950), and discussions on this report by
the Sixth Committee of the General Assembly, reprinted in 2 BENJAMIN FERENCZ,
AN INTERNATIONAL CRIMINAL COURT 265-305 (2 vols., 1980) [hereinafter
FERENCZ].
O ey e Lisa OIS oy Lad Sy e gl 130 aiad b & sy (I (179
M VL) Jiy ol [LCAsdl sl Lad qila 0o 2l (1991)  plad) @sild g gy
(Aol Y Lall 5 5l aiad el g WD) aia a2l 8 1991 GE £ g e Jsa il
Ua My Lah 4) L&l g) Nouvelles Etudes Penales (M. Cherif Bassiouni ed., 1993)31
(1991 58 g g e Jsa ihlal anily
'7¢ That situation continued in part because of political considerations, and later, in
part because the ILC's 1991 Draft Code of Crimes was not well received.
Commentaries on the International Law Commission's 1991 Draft Code of Crimes
Against the Peace and Security of Mankind, 31 NOUVELLES ETUDES PéNALES (M.
Cherif Bassiouni ed., 1993) [hereinafter Commentaries on 1991 Draft Code].
UN GAOR, 5th Sess., UN A/CN.4/20 (1950) sl ¢ gilal dad 1 (177
Report of the International Law Commission, UN. GAOR, 5th Sess., U.N.
A/CN.4/20 (1950).
UN GAOR, 5th Sess., UN Doc. &alad) daantl dadlad) &iall) 585 ¢ Gibad) aapall (79
311-306 2 175 i odei ¢l b B il 2219 A/1639 (1950)
Id.; Report of the Sixth Committee to the General Assembly, UN. GAOR, 5th Sess.,
U.N. Doc. A/1639 (1950), reprinted in FERENCZ, supra note 175, at 306-11.

Id. at 26 - 31. 31226 ¥ ¢ Gl gaall 17
1. T PEGWRLY
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) ALY A lay Aiaal) Lall) eyl 1951 ale B
Al Lgd_“ ¢ <) i) ud dasiia Lgalga 4ol gal) dpilial)l dasaall
LGB e Gl AB g c(183)ul—u.d\ I3 b A gal) Jaal) Lasaa

AaSaall o3y Jia pLAY lghdajtea 08 da) e A Aga of Gl al Layy il g el (81
Llua b opad) pla ¥ As Ay GED Llee (o 2y pugh S A Joall Gy dlligh
A i o) U3 ~cliSl) o3a e ) on dldie) Al Ladie 5 AaSaall alu) AUATY £ g pda
AR 138 3 ga Craual 88 (Bl A ) ) Bled pal) Ja Ao A pLEB) (g8 Gandl sisy s)
UN. slss s Ao $LAY Aualil ipll i ASlold (o aaiy IS G 453 g
Ao Ao lual) cdy B3 «GAOR, 50th Sess., Supp. No. 22, U.N. Doc. A/50/22 (1995)
(il il daSan pLAN AuclAl diall Ly i i ol Asld o o Gany
Lall 4000 Audad B ajh o8 A clajilal G Adedll dalill ¢y 7 - 6 s o]
ddaall gl Y g Gl g8l [CCAL ) 4ilinl) daSaal) pliad) qullaif 3B A gal) ¢ glaill 4y puaantl
.52 dpdila oMe oAy ppaaal) Aaall) &5 A A Calad A0 gAY SacLusall g agiall anbeciy Aualil)
Id. Since that time, while no state openly opposes the establishment of such a
court, some extend the debate as a way of delaying the drafting of a statute. If,
despite these tactics, a compromise statute was adopted, it was likely that it
contained certain provisions that will reduce its effectiveness. Report of the Ad
Hoc Committee on the Establishment of an International Criminal Court, U.N.
GAOR, 50th Sess., Supp. No. 22, U.N. Doc. A/50/22 (1995). The writing is
already on the wall with insistence by some states on “complementary.” See
Report of the Ad Hoc Committee on the Establishment of an International
Criminal Court, supra, at 6-7. The proposals that came out of the Second Session
of the Preparatory Committee on “international cooperation,” in effect would
require the ICC to be subject to national laws and procedures on surrender of
accused, and legal assistance to obtain evidence. See Preparatory Committee
Report, supra note 52.
2A 96305208 de (175 dpdla oMe] (i pb (B Aloln dlaall cAudlal) Aiply a5 k(152
cu.ljauu a9 €181 Aila odef M.JJA Aailia daSae Ay Lawaed S i sy
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(1996
See Report of the Sixth Committee, reprinted in FERENCZ, supra note 175, at 298-
305; Report of the Ad Hoc Committee on the Establishment of an International
Criminal Court, supra note 181; M. Cherif Bassiouni, Recent United Nations
Activities in Connection With the Establishment of a Permanent International
Criminal Court and the Role of the Association Internationale de Droit Pénal and
the Instituto Superiore Internazionale di Scienze Criminali, 67 REVUE
INTERNATIONALE DE DROIT PENALE 127 (1996).
UN GAOR, 7th Sess., Supp. No. 4l sall duiial Laaall aliaial gl oo dall a5 (199
(o) AU E g pdia aesly sy Lagh 4dl) L) 11, at 21-25, UN Doc. A/2136 (1952)
Gl oo Adalll 85 ddbial) cilegSall Gl Lad JBI (1951 Draft Statute 1951
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A9 UN GAOR, 7th Sess., UN Doc. A/2186/Add.1. ddsal) duiliall LaSaall aluais)
el Al 5 Sha cAlial) AeSaall abaid) glai Allace gl and dedUaiud) Aud ) Ly
o Wb 2ely (UN GAOR, 4th Sess., UN Doc. A/CN.4/7 Rev. 1 (1949)pad CaY)
399 tis (175 dzdla oMef (Ferencz i
Report of the Committee on International Criminal Court Jurisdiction, U.N.
GAOR, 7th Sess., Supp. No. 11, at 21-25, U.N. Doc. A/2136 (1952) [hereinafter
1951 Draft Statute]. See also Comments Received from Governments Regarding
the Report of the Committee on International Criminal Jurisdiction, UN. GAOR,
7th Sess., U.N. Doc. A/2186 and U.N. Doc. A/2186/Add.1. See also Historical
Survey of the Question of International Criminal Jurisdiction, Memorandum by
the Secretary-General, UN. GAOR, 4th Sess., UN. Doc. A/CN.4/7/Rev. 1
(1949), reprinted in FERENCZ, supra note 175, at 399.
clLidlial s UN, GAOR, 7th Sess., UN Doc. A/22/5 (1952)kunbual) diall a5 jfasj (159
(175 Adla odel (ouisd B lghiclb aely dualud Aalll qila Ge o8 13 Jga @gla A
28-424 xe
See Report of the Sixth Committee, UN. GAOR, 7th Sess., U.N. Doc. A/2275
(1952) and discussions on this report by the Sixth Committee, reprinted in
FERENCZ, supra note 175, at 424-28.
a5l i ey Lilall (B clatlas i o cppald )5l L plilad) IS <1952 A (ng (185)
u-«Aﬁ\J\ A ‘_,a Lad 5 <82-79 i pall caliaall yail) oSei i «CCL 10 10 ) PR
110-89 (&1 sall caliaal) ail sdlef i
In 1952 the Allies were still holding trials in Germany under CCL 10, see supra
pp- 39 - 41 and in the Far East, see supra pp. 42 - 51.
UN GAOR, 7th Sess., Supp. No. 12, at 21, (Jsal) Aiall palaidy) oo diall s (150
B B G deo (A A Jual aydl ¢l (S . UN Doc. A/2645 (1954)
J¥ aliall g ozl By )3 ‘_s.ud,.auis Js e ST e il Jal e 1951 bl pUATY
Lo Jgall uhw@jhASJMJJAS3 434 ya daly) "DKAUAMGJL\A\J‘ oabaily) Cidas
Sy A g8 il bt o o dasaal) Gabalidl (e eyl o Jgall A i) dal) Eikg
Bl Jodl) JB e b (5 sial) o ijwejw}‘gumum! PR
mmu&aﬁww!cw‘ O sl
Report of the Committee on International Criminal Jurisdiction, UN. GAOR, 7th
Sess., Supp. No. 12, at 21, U.N. Doc. A/2645 (1954). The revised statute made a
number of changes to the 1951 Draft Statute in order to encourage more states to
accept such a proposal, mostly softening the compulsory jurisdiction of the court
by allowing more flexibility and voluntary participation on the part of states,
including the opportunity for states to withdraw from the court's jurisdiction upon
one year's notice. The Special Committee was eager to develop a project that was
politically acceptable to the major powers, but even so, the political climate was
still not ripe.
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CoS g pia (Aol Balall gl g (19A00 g0 Ay B i DU
Aiat aludl ] pdas cad Uy pas ol ad Lgd) W) O gaad) £ gl g0 1954 ol
DB dalal) dmand) cila ) 288 10 g <) gamll Ciy jat i g3 dald 5 JA
iy o Al Aalld) Al aiai s 1954 abe (il £ g pdia (B
e O ol (b dad 38 dlly o 1—.\:\-w3 (lgg)uﬂ@‘ uJ‘J“ u‘s-ﬂi‘
REY! 1954 alad clsSlgin) il e Gl £ g ia ‘_,A ALY JaB At gal) duslial
O gtall Sl iyl g de—‘i e £ AN (Saal) (e S5 ad LAY
1953 alad (ruibadd) alsl) £ g pia (8 AL (§laf o5 288 LI dati g
L1900 gaall Gy % auag o £ LEN) (s ) 1954 ple (il @ g sdiag
Lt dalal) dmand) CullS a8 () gand) Ciy ol Jgouad) Cra OS5 ad 4] 2y
(1954-1952)  puae s dad (o AdgSa O gaal) iy il A gf duald
Oa LG g AT a5 (1957-1954) Tadae e dad (e Al gl o3
dwad (pa day) ) A3l T 180 9 (1967-1959) T miae (e g g2

G.A. Res. 898 (IX), UN, GAOR, 9th Sess., Supp. (9) 898 ab, dalall &gmanl) j g (57

(9) 898 a8, JAY auly Ua 2y Lad 43l JLdyg) No. 21, at 50, UN Doc. A/2890 (1954)
.( Resolution 898 (IX)

G.A. Res. 898 (IX), U.N. GAOR, 9th Sess., Supp No. 21, at 50, U.N. Doc. A/2890

(1954) [hereinafter Resolution 898 (IX)].

UN. , ol Guind) Gl g pSll) i Al 21 Juao ) 03538 g sy (alacial iy i) lasf(159)

Qi &3)-'-“ Oguisy A Lad B GAOR, 6™ Sess. UN Doc. A/CN.4/85 (1954)

. International Comp. L.Q. 445 (1955)4 s sl guial) ¢yl g adlaal) a2 dsal Y1 Jles¥)
See Third Report Relating to a Draft Code of Offenses Against the Peace and
Security of Mankind, UN. GAOR, 6™ Sess., UN. Doc. A/CN.4/85 (1954). See
also D.H.N. Johnson, The Draft Code of Offenses Against the Peace and Security
of Mankind, 4 INT’L CoMP. L.Q. 445 (1955).
pabaiay) ¢ (1953) Lall 85 L i 187 dudila oMef <(9) 898 aby iy (189
JA 5 .UN GAOR, 9th Sess., Supp. No. 12, UN Doc. A/2645 (1957)Jsdl (Auad
G.A. Res. 1187 (XII), UN GAOR, 12th Sess., Supp. No. (12) 1187 &, dalall dsmanll
Lase gapdall 1 ciajde g Al Ba g 3 18, at 52, UN Doc. A/3805 (1957)

e dale 5 s Loy | 3o g Ly g
Resolution 898 (IX), supra note 187. See also Report of the 1953 Committee on
International Criminal Jurisdiction, UN. GAOR, 9™ Sess. Supp. No. 12, UN.
Doc. A/2645 (1957); G.A. Res. 1187 (XII), U.N. GAOR, 12th Sess., Supp. No. 18,
at 52, U.N. Doc. A/3805 (1957) which tabled the draft once again..
Ldla ool Gabiligg g 9 e BT Sball JiS Ay jskiy Jeded o g3y (190)
167
For a more detailed historical chronology and evolution, see Bassiouni, Gross, and
Williams, supra note 167
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Coadll Ay S ll AdBla a3 aBy (91)(1974-1967)] gae D
ple Jslay g cdalal) damand) g cladl) 8 (e ddaliiialy o M) Glalll L
O s iy jat daladl dmand) B 5 Ledlee gladl) i AT gl 1974
Baalas A s ad A ML maad) ey (PpLanly 58 con say
Cu gaal) aly ad g B ) gandly paldd) iy i) G113 il pdal) Baseia At go
O ASH (3 i) Al (e a8 1 e g ol oA ) AN B Aule
Al Jgmall Lale (e
£ 9xda (o JS (B LBLY pla b B dualal) Linand) cuald adl
O gl iy 25 g pia Ao Lilea (LS 54 9 1954 alad CilSIgady) il
at gal) Ailial) dasaalt ‘;uba‘\ﬂ AL (aldl) 1953 ale £ g4 4
Gua (L Alad 3 o Laa 1954 ale (il £ g jidia i 8 aad T a3
o Ol iy 2l dmy (e g pdiall Guda (B B Bale) Alalal) G gls
g A Bl Bale) dalal) dpzanll ) gabay (S add Ll aag <1974
g9 b B a3 ad 331978 ale Aa 1954 alad ClSLgaN) (il
DA adfi 1982 (85 ¢1953 alal A gall dpiliad) dasaall ulud) aUaL)
(193) 0y Y g pia e J oW1 0 sy gl gL ADat e 1y
Ao ALl ¢ BN oLy dalal) ao) g8 (e de gana Ao Jaidl o3 g
Al Jia Ao 480 clgiaadl Ao ciliaadle g 4 gall g 3 il 4 giga g
Welua e A 9 £ gl (B Ades apaal) ) Ral) fay abg (199) iy

(1975) ceallall o) gl iy jo ¢ 3 b Cpaalily S coyladl) Al (3l g5 e g3l (19D
" For a history and documents relating to these committees, see BENJAMIN
FERENCZ, DEFINING INTERNATIONAL AGGRESSION (1975).
G.ARes. 3314 (XXIX), U.N. GAOR, 29" Sess., Supp. No. 31, at 142-43, UN. (*?
(g iy pd o B 1971 I ale s glall S G 43l Doc. A/9631 (1974)
A Treatise on International «Asilad) 3 daall 1Al el B o gaad) iy
Criminal Law 159 (M. Charif Bassiouni & Ved P. Nanda eds., 1973); M. Charif
Bassiouni and Benjamin Ferencz, The Crime Against Peace, in 1 International
Criminal Law 167 (M. Charif Bassiouni 1986).
G.A. Res. 3314 (XXIX), U.N. GAOR, 29th Sess., Supp. No. 31, at 142-43, U.N.
Doc. A/9631 (1974). For a comparison of the various committee reports and
alternative drafts until 1971, see M. Cherif Bassiouni, The Definition of
Aggression in International Law: The Crime Against Peace, in 1 A TREATISE ON
INTERNATIONAL CRIMINAL LAW 159 (M. Cherif Bassiouni & Ved P. Nanda eds.,
1973); M. Cherif Bassiouni and Benjamin Ferencz, The Crime Against Peace, in 1
INTERNATIONAL CRIMINAL LAW 167 (M. Cherif Bassiouni 1986).
U.N. GAOR, 38th Sess., Supp. No. 10, at <350 Lgelaia¥ dsall ¢ il dind a5 iy (199
.11-28, U.N. Doc. A/38/10 (1983)
See Report of the International Law Commission on the work of its thirty-fifth
session, UN. GAOR, 38th Sess., Supp. No. 10, at 11-28, U.N. Doc. A/38/10 (1983)
Lid o) ) o dlial) Al el el ¢Cpibaad) Ad RIS caaal ) Ral) of Aiadally aall ¢ (94
)dgall A gal) Agiliadl Adghaall (LSIle S b RS (1 Joall g cilingdl g cilalilall Madicd aa
dgiliad) & gyall p3gda 1976 ple Mo (el B Joal) Al gsana pisdaa 08 (DY) ) L)1985
UN GAOR, 31st Sess., UN Doc. S5l Gsildl Zall eiad) il 2 g 4dgall
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Lal § i o (1990 A iigi) Aipal)'y 1) gy Giiye M1 9 1991 ple B
Qina) ya e 288)190) o Gal) g cila g8al) Jub (e AR5 fpa  ERY oLEY
ol G silal Lad cuald 1989 ale B5.(111996 b o ) 4B atig
Golh Lals daBgia o B ) gacy A gal) dpilind) daSaal) Allisa & JBIIG
sl il alaidll Jea i das) Adall e dalall dzand)
Aali g el gt cuald cudigl cd by (19 jaial) Lo dastal

UN GAOR, 36th Sess., Supp. sl Cisildll dial 855 ¢A/CN/SER.A/1976 (1976)
Qs alaS (Lighy ol B casedall 13 e LuaS No. 10, UN Doc. A/36/10 (1984)
54-26 e oMol (gl GeiAN Aall o sl QUSH ¢ 32-33 (1983) Agall A giga spal)
2ob) Ja iy Olilen S Lo g uoge Lk g g ¢l Rl Galdd) ol Liadais)
AM. J.INT’L L. 90 33akal) aadll dalad) dmandl Gpesad) dalad) (8 daslaad) Anll Joo 101
491, 494 (1996)
It should be noted that the new rapporteur, like his predecessors, confined criminal
responsibility to individuals, excluding organizations and states. But see FARHAD
MALEKIAN, INTERNATIONAL CRIMINAL RESPONSIBILITY OF STATES (1985). The
enunciation of the principles of state responsibility have, however, have since 1976
contained the notion of state criminal responsibility. See 2 YEARBOOK OF THE
INTERNATIONAL LAW CoMMISSION, U.N. GAOR, 31st Sess., U.N. Doc
A/CN/SER.A/1976 (1976); Report of the International Law Commission, U.N.
GAOR, 36th Sess., Supp. No. 10, U.N. Doc. A/36/10 (1984). Commenting on this
concept, see I[AN BROWNLIE, SYSTEM OF THE LAW OF NATIONS: STATE
RESPONSIBILITY 32-33  (1983); YEARBOOK OF THE INTERNATIONAL LAW
COMMISSION, supra, at 26-54 (containing Special Rapporteur Ago's approach):
Virginia Morris and M. Christiane Boushoyannies-Vrailes, Current Development:
The Work of the Sixth Committee at the Fiftieth Session of the U.N. General
Assembly, 90 AM. J. INT’L L. 491, 494 (1996).
UNGAOR, 46" Sess. Supp. No. 10, UN Doc. A/46/10 sl il diad iy (199
.(1991)
Report of the International Law Commission, UN. GAOR, 46th Sess. Supp. No. 10,
U.N. Doc. A/46/10 (1991).
176 4séla ¥ «Commentaries on 1991 Draft Code 1991 (sl g 5 e Jsa iyl (1990

Commentaries on 1991 Draft Code, supra note 176.
£ e Aualil) 3 pall g sl Cughde 1o sl uindl el Dhed) 3a i ) (sl g sia 177
ALl lgiada (B Jgal o eildl) Aiad dlsaie) M) gl Guiadl Ol g pdlad) A Al jad) (il
Ao g3 abaad 23 5 M) 5 (UN GAOR, 51st Sess., UN Doc. A/CN.4L 532 (1996) o M9
.UN Doc. A/CN 4L 532/Corr. 1 & UN Doc. A/CN 4L 532/Corr.3
Draft Code of Crimes Against Peace and Security of Mankind: Titles and Articles on
the Draft Code of Crimes Against Peace and Security of Mankind adopted by the
International Law Commission on its forty-eight session, UN. GAOR, 51st Sess.,
U.N. Doc. A/CN.4L.532 (1996), revised by U.N. Doc. A/CN.4L.532/Corr. 1 and
U.N. Doc. A/CN.4L.532/Corr.3.
G.A. Res. 43/164, UN GAOR, 43rd Sess., Supp. 164/43 ab, &aladl &zanl) ) (199)
G.A. Res. 39/44 ad; dalad) Laaall ) B9 ¢N0.49, at 280, UN Doc. A/43/49 (1988)
. 44/39, UN GAOR, 44th Sess., Supp. No.49, at 310, UN Doc. A/44/49 (1989)
Alal) dmanll Aaldl) dudal) B 4gle 483) gall g oalaic] a3 ) ) AL A3 dpa gill oda Cplag
Yo,y cad i sy Ao gpdall e @il Bl Alia gagady (S aladl Y udi
3l ga saligiy b b dagsa A Ggudigy ..o S 10 ouy OIS B cgabigig dub S
A g2 Al datae s LAY dygeal) saggad | S S Judab (guadyg) () g I3 8109 AS el
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emg‘&\gﬂd\&l‘a‘gw\ JAA il Al diagSa pud dalaial
Basiall addl (el jaigall ) dagalli af 1990 ale gaigy (B (il

0o L 8 Gising Aalil Jarl) Ao gana Glead) (Gha dind cudh (1979 Al (b Juabia ok A
AR gudail g Ala gabaid) ailed sla Y oulud ali g gyda 3y of Cilsall 138 cala
3068 b Al pmanl B ol i) 46 ) g Aol il Al sl ALY A il i)
G.A. Res. 3068 (XXVIII), UN GAOR, 28th Sess., Supp. No. 30, UN Doc. (28)
4 painl) 48 i) A8l Ay (L paindl 4800 A8 anly 3 Lad 4 JLdug) A/9030 (1973)
sl Je Al galaidl S 1ia g 4y painl) 48 8 A8E Ga (5) Salall B daualy ddl
oalaid) dal o b ddl Genocide 4elaad) 330y &8l AU (Jilas gad o 5,75 die il
Adlaag s A8, AaSaal Al pLAY aiady 4S) ~Aelaad 3Ly dayja Lald 4 g0 Auilin AaSaa
78 UN.T.S. 277 1948 Jraewd 9 cdoslaal) 3200 day
AR auag Jal Ga (A9 Al palaid) s ulall) a5 pda JUSI &5 <1980 Adu (A
S Qg8 Adde it g 4ilB A Glad) Gl Aad ) dxd) T o ¢ BAL pudaga Ay painll 4B A1)
gl (gt Clacal Jibeagly oD 08 w3 Agde uaill pLiae¥) Jgdl e die gy QA
LS gl pabaidy) Aald) diadaia oAy painll 43 450 day > ABlaa g padl 4 gall ASENI Jia 4 gl
.a Lad Sl UN GAOR, 35th Sess., UN Doc. E/CN.4/1426 (1980) 486N 3 Ui s
4B i) B (Gl A0 Apilia daSas AdB) (o A B (o Jad 9 g iy
#1028 ¢l 3% ol | HOFSTRA L. REV. 523 (1981)9 Akl cd s AN 4l gl Giligll g 4y painl)
A
G.A. Res. 43/164, UN. GAOR, 43rd Sess., Supp. No. 49, at 280, U.N. Doc. A/43/49
(1988); G.A. Res. 44/39 U.N. GAOR, 44th Sess., Supp. No. 49, at 310, U.N. Doc.
A/44/49 (1989). This recommendation was the consequence of a resolution adopted
by the Special Session of the General Assembly of that year on the question of illicit
traffic in drugs. Its sponsor was Trinidad and Tobago, whose former Prime Minister
Arthur N.R. Robinson was the moving force behind it. Robinson deserves much
credit for his untiring efforts to promote an ICC.

In a separate development in 1979, the Commission of Human Rights, Ad
Hoc Working Group on Southern Africa, requested this author to prepare a draft
statute for the establishment of an international criminal jurisdiction to implement
the Apartheid Convention. International Convention on the Suppression and
Punishment of the Crime of Apartheid, G.A. Res. 3068 (XXVIII), UN. GAOR, 28th
Sess., Supp. No. 30, U.N. Doc. A/9030 (1973) [hereinafter Apartheid Convention].
The Apartheid Convention contains explicit language in Article 5 for the creation of
an international criminal jurisdiction. /d. at 75. Similarly, the Genocide Convention
provides for the jurisdiction of an international criminal court for the crime of
genocide, should such a court be established. Convention on the Prevention and
Punishment of the Crime of Genocide, 9 December 1948, 78 U.N.T.S. 277.

The draft statute for the creation of an international criminal jurisdiction to
enforce the Apartheid Convention was completed in 1980 and submitted to the
Commission on Human Rights, which accepted it without discussion and circulated
it to the Member States for their comments. Study on the ways and means of insuring
the implementation of international instruments such as the International
Convention on the Suppression and Punishment of the Crime of Apartheid, including
the establishment of the international jurisdiction envisaged by the Convention, U.N.
GAOR, 35™ Sess., U.N. Doc. E/CN.4/1426 (1980). See also M. Cherif Bassiouni &
Daniel H. Derby, Final Report on the Establishment of and International Criminal
Court for the Implementation of the Apartheid Convention and Other Relevant
International Instruments, 9 HOFSTRA L. REV. 523 (1981). No further action was
taken.
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s (el jaiigal) & diaie g (199 0nn jaal) Alalaa g Ayl ada
Ll 5 paieall 3 ggadl a4t g9 dilia daSaa ¢ LET ) Aqlal)
(200 Jaal) lt B A gall o gilal

cdad gal) dpilial) daSaal) dagsda A gall (¢ 5ilA8Y Alad cuZBU aB g
el aY) (sala g paluaidl) salaa s Lgs doaldl) Adhaiall o gl g
LLLYL £ gua gall 138 AdBlia A ) i) <oy B g AaSaall ala) 4iliad)
iy g (CONAERY cilads 8 Laa 19971 alad all ol ¢l ¢ g ia
fe ) (il g iy Al ) Lgdlas (o gall (o 5l Adad cukay
O al ol Ao 4 gal) Aniliad) daSaall b)) AUALL gadU) £ g piall
Lalal) Lmand) g A gal) ¢y gilal Liad o W) €lldy LGdlSH ol dalal) Lizand)
L g pial) (il (G Uiluad

Blady aldll £ gua gall (A gall ¢ gil8l) At jalad G af g
ad dalad) Lomand) G ) gy gl LaY) (ulad) (LS (s 1) g < jadial)
Ledas Agall o oilll) diad iy aBy oLl i) b ey slud 4 7 pda
AT 1 Aalal) Amand) cualudi Ladia g «2921997 ale B Ava il

UN GAOR, 45th Sess., UN Doc. A/Conf, & sl &uiliad) aSaal) 1 ulu) alall g 5 pda (19%)
ciiyd Lad B |, Nova L. Rev. 373 (1991)154% 4ebb cael, <144/NGO.7 (1990)
8okl g Al g3 yad) g Al gal) dal ) gy haal Agal) (glatll Jald (sl i J g ¢ oS gen
£1 il Aiad cadial , Noval L. Rev. 353 (1991) 15499 4xilia AaSae Lald) Laia clgale
a) £ A pa gtailly (Wllaly 158 e () Apilind) aghall (B Llall cilad jall (g2l sgaal) jiay
Al Jand 8135 poas ap ) gl Basia
Draft Statute: International Criminal Tribunal, U.N. GAOR, 45th Sess., U.N. Doc.
A/Conf. 144/NGO.7 (1990), reprinted in 15 NOVA L. REV. 373 (1991). See also M.
Cherif Bassiouni, A4 Comprehensive Strategic Approach on International
Cooperation for the Prevention, Control and Suppression of International and
Transnational Criminality, Including the Establishment of an International Criminal
Court, 15 NovA L. REV. 353 (1991). The committee of experts was assembled by the
International Institute of Higher Studies in Criminal Sciences (Siracusa, Italy), in
cooperation with the United Nation Crime Prevention Branch and the Italian
Ministry of Justice.
UN GAOR, 45" Sess., L5 Adlaag dag 2l gha oo aldl) Baniall pdl) paisa 0 @00
.UN Doc. A/Conf. 144/28 (1990)
Report of the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, UN. GAOR, 45th Sess., UN. Doc. A/Conf. 144/28
(1990).
UN GAOR, 46th Sess., Supp. No. 10, at 198, UN Doc. (Asall ositall diad y &i200
.A/46/10 (1991)
Report of the International Law Commission, UN. GAOR, 46th Sess., Supp. No. 10,
at 198, U.N. Doc. A/46/10 (1991).
UN GAOR, 49th Sess., Supp. No. 10, at UN Doc. A/47/10 sl ¢sitdl) diad y s 02
(1992
Report of the International Law Commission, UN. GAOR, 49th Sess., Supp. No. 10,
U.N. Doc. A/47/10 (1992).
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o Adiand o 25 (2091993 ale Alara dipa A sall o oIl Aiad cuasd
() AUALY £ g iy § Al cOGaLY el cidagiul a8y 291994
oan L G A L) clalaiaY) Ao o ) 4 gal) 4lial) dasaall
OSLAY Aiad fa JS culiad 488 ) (e a& ) o g 200 alial) (5 5l
g oiag ol jall (g8 £ g pia (i Ausdliad) daladl Apmand) ddad g (gl
ale 88 g ndal) gl AL g A gall Ailindl daSaall ulul) aUALY
Jadl ol ¢S £ g e A gall ¢y ilal) Aial culie 1996 A <15 <1991
ARl L g gl A gal) Alind) daSaal) i JluticW) (B 5447 (206

UN 4l g9 dyilia daSaal ) ol £ g pefiay duaiiall Jand) 4o ganal Janall i) laf (203)
Jerdl 4o gaaal Jual &l ¢GAOR, 48th Sess.,, UN Doc. A/CN.4/L.490 (1993)
UN GAOR, 48th Sess., UN  (3ala :4dgs dpilia daSaal o)) pUAIY £ g ey duaidal)
.Doc. A/CN.4/L.490/Add.1 (1993)

See Revised Report of the Working Group on the Draft Statute for an International

Criminal Court, UN. GAOR, 48th Sess., UN. Doc. A/CN.4/L.490 (1993);

Revised Report of the Working Group on the Draft Statute for an International

Criminal Court: Addendum, UN. GAOR, 48th Sess., UN. Doc.

A/CN.4/L.490/Add.1 (1993).

UN GAOR, 49th Sess., Supp. No. 10, UN Doc. A/49/10 (sl cisidl diad a5 €09

149 Auay )5 dpedaiad duad 2 1yl gy Al AaSaa L&) ¢ gy iy L B (1994)
clalaiayl g Al ) cla) 8Y) 14 g9 duilis daSaa (A Asasdiy (Ml L. Rev. 49 (1995)
Lasaa o)) Laad A5 dijSu @ JSka 9 ¢ PACE INT. L. REV. 121 (1994)6%:8 543
daaluall b oadl) il 435, o g3, PACE INT’L L. REV. 103 (1994)6 4dsa 4silia
Abia) Ll amliad) e galliigeld) Jigie B glagall 1 A Jall de)gll
(Manuel Rama-,shill adla alle A Jgall Goildl 8 clygiall iy Aol GalaidVl

.Montaldo, ed., 1994)

Report of the International Law Commission, UN. GAOR, 49th Sess., Supp. No. 10,
UN. Doc. A/49/10 (1994). See also M. Cherif Bassiouni, Establishing an
International Criminal Court: Historical Survey, 149 MIL L. REv. 49 (1995);
Timothy C. Evered, An International Criminal Court: Recent Proposals and
American Concerns, 6 PACE INT’L L. REv. 121 (1994); Michael P. Scharf, Getting
Serious about an International Criminal Court, 6 PACE INT’L L. REV. 103 (1994).
For an insightful contribution to work on the subject by its Deputy Secretary, see
Manuel Rama-Montaldo, Acerca de Alqunos Conceptos Basicos Relativos al
derecho Penal Internacional y a una Jurisdiccion Penal Internacional, in
INTERNATIONAL LAW IN AN EVOLVING WORLD 865-93 (Manuel Rama-Montaldo,
ed., 1994).

Am. J. )89@5é Loty Al Lo Ll aciad ool ¢ glal diad cayghg) 8 Guany C09)
QP Lial B Slies glae ga g a gdgl S Jaead g ) aalu S8 International L. 404 (1995)
2 Lads 1994 Draft Statute (1994) ubal) adaill £ 5 80 & Jdg sl 3k JLC A
(1996 Adu B 4dde 48d) gall g salaic) a3 ¢ Draft Code of Crimes adlall s ¢ g e

206 4udila oLid
James Crawford, The ILC Adopts a Statute for an International Criminal Court, 89

AM. J. INT’L L. 404 (1995). Professor Crawford, a distinguished member of the

ILC, has contributed significantly to the 1994 Draft Statute and also to the Draft

Code of Crimes which was adopted in 1996, infra note 206.
£ 3 das Aualdl) 3 sl 5 gl s 15 sl il Gl g Dl 2 i ) (sl £ g pka P00
ALl lgiuda B Jgal o eildl) Aiad dlsaie) M) gl Guiadl Ol g pDld) A Al jad) (il
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dialll g Aaldl) Aiall) 8L 118 g A g T At gall Auilial) daSaall g
Al gal) Ailiad) dasaall 4, julaadl

ot As gpdall a8 ladlly (aldl) 1989 ale (g sl gk B
dilial) AaSaall o) alall £ gl dxle 31k La ) &l jadall
=g gl o silal dialde) yugb e dagati &1 LSy "c:\.\_‘\g.ﬁ\

1994 @wwba‘i\ al.h.\l\ £ s e S By oL g palill) Leagie cilatig

dataal) oLl daldl diall dalal) Lonanl) dpa pay G (5 1)) J.A
Ao gal) Ailial) daSaal) pLEN & prdaal) ddatl) o CONA gal)  dslial
91995 ale A

51 pd, Adalad) dmanll Al (o4 4y el Adadl)l o 85 aa8 a8
Lalal) Lmaal) 2ad by a gil) Laizaia 1996 Lagisl 28 (b wate )
Jal (e cla il Gy g Baraa dagay 4 pdaatl) Aall Jlaci
ke A ABalal) 3 342 5 omlbal) AUALY 5 Baaleall da ga ol A Jgua gl
A3 088 o sialy ) S e 08U ile Jgaadl &l s ad g (2)1 908
G o abind) (5 o8l Gy of ¥ P14 adal) (3lha 1997 als
LAY cd gl ulagliall paigall Juali alal g pud) & Al

abwi a3 oMy <UN GAOR, 48th Sess., UN Doc. A/CN.4/L 532 (1996) a1y
.UN Doc. A/CN 4L 532/Corr. 1 & UN Doc. A/CN 4L 532/Corr.3 daul 52
Draft Code of Crimes Against the Peace and Security of Mankind: Titles and Texts of
Articles on the Draft Code of Crimes against the Peace and Security of Mankind
Adopted by the International Law Commission at its forty-eight session, U.N.
GAOR, 48th Sess., U.N. Doc A/CN.4/L.532 (1996).
UN GAOR, 50th Sess., Supp. 4l duilia daSas pLAY Lawad i ) Al y 5 207)
(Lualad) Lall) 85 anly Ld 22 Lad 4l Jlds ) No. 22, UN Doc. A/50/22
Report of the Ad Hoc Committee on the Establishment of an International Criminal
Court, UN. GAOR, 50th Sess., Supp. No. 22, U.N. Doc A/50/22 [hereinafter Report
of the Ad Hoc Committee).
A.G. Res. 50/46, UN GAOR, 50th Sess., UN Doc. 46/50 g, dulad Zaasl jg €09
Al Linall Ay jiandl Aiall Auiliak) sl a¥) oedle Wi LI A/RES/50/46 (1995)
.UN GAOR, 50th Sess., Supp. No. 22, UN Doc. A/50/22 (1995) 43l 3 dyilia LaSaa
G.A. Res. 50/46, UN. GAOR, 50th Sess., U.N. Doc A/RES/50/46 (1995). See also
Summary of the Proceedings of the Preparatory Committee on the Establishment
of an International Criminal Court, UN. GAOR, 50th Sess., Supp. No. 22, U.N.
Doc A/50/22 (1995).
reparatory Committee Report, supra .52 4l Guw b (b g pmandl) Lall 5 @09
note 52.
099 Aadla Adgn Ly daSae AalBly Alal) @) Basdal) adl Adlall Jlaed) o pany iy ¢10)
Aol el 67 cApilind) aglall (o Lall st jall (dgall agaall g iy giad) ¢ gl 4 gal) dnan)
(1996) 127 cilygiadl ¢y sidl
M. Cherif Bassiouni, Recent United Nations Activities in Connection With the
Establishment of a Permanent International Criminal Court and the Role of the
Association internationals de droit pénal and the Instituto Superiore
Internazionale di Scienze Criminali, 67 REVUE INTERNATIONALE DE DROIT PENAL
127 (1996).
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See supra pp. 68 - .149-145 (o all caliadl) alll oMo g @11

79
Lasadl) Ajlia  Aul J Agion S B ¢ Loyl Gl ) oo dpaa Ajlha o e3la 012
67453 dxilia dasaa sl f g ey Abd) Ui 8 53 (B () (5B 2 o) ] dualil)
.REVUE INTERNATIONALE DE DROIT PENAL 139 (1996)
For a useful comparison of the statutes see Christopher L. Blakesley, Comparing the
Ad Hoc Tribunal for Crimes Against Humanitarian Law in the Former Yugoslavia
and _the Project for an International Criminal Court, 67 REVUE INTERNATIONALE DE
DRroIT PENAL 139 (1996).
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Al dalad) Amand) ) B ¢ A 50 Ailia daSaa pLATL (aldd) Saaial) adl Adad) Aaaad) )3 dag 2
Aalall Amaall ) 8 L Lasd 40l Ll A/51/627(1996) ad, saaiall ady) A8y 51/207
plad 4y ppdaatl) il ol gl ga g S 140 ) L) At ;b 0 0T 530 51/207
(132 i 4 Op ) NOUVELLES ETUDES PENALES13 ,1alall g 45 ) 3y) JsLiiall 9 €98-1997
s LAl Galdl) dalal) Laaad) )i )l o 339 (NEP13) _\UJ.ILA.\A ) L) | (1997 dagh
uy’Lﬂ!&jﬂ&Ml Ay g de guda gall LBl LAY (pa & e ol gAY Ay st A0al
cleldial) sl Lgie ppatl) o5 A AGLEAY I cilga g 380 g o el o s Adat dsaef g1
Al 3 LAY clan)  (BUaill a9 Y g AL a ga i das) gy pagalll Asluay eV
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See United Nations General Assembly Resolution on the Establishment of an
International Criminal Court, G.A. Res. 51/207, U.N. Doc. A/51/627 (1996)
[hereinafter G.A. Res. 51/207], reprinted in THE INTERNATIONAL CRIMINAL
COURT: OBSERVATIONS AND ISSUES BEFORE THE 1997-98 PREPARATORY
COMMITTEE; AND ADMINISTRATIVE AND FINANCIAL IMPLICATIONS 1, 13 Nouvelles
Etudes Pénales (M. Cherif Bassiouni ed., 1997) [hereinafter 13 NEP]. The
resolution recalls the General Assembly’s decision to establish a preparatory
committee “fo discuss further the major substantive and administrative issues
arising out of the draft statute prepared by the International Law Commission, and
taking in account the different views expressed during the meetings, to draft texts,
with a view to preparing a widely acceptable consolidated text...” 1d. at 1
(emphasis added).
(Cmanadll g ABIEYN 3,941 ¢ UN.GAOR ¢ A gall dyilial) dasaall g.a.ul.u‘\ﬂ Lagy (ALEJ il 214
(1998) 39 LL.M. 999 b W& xei g (1998) A/CONF.183/9 daaial)l adyl iy
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4.\.\1.;;3! AaSaall sldd) o 4.\)-\4&!5‘ 4.\:15! A (MJAS! AaSaall ‘_,-ul-u\ﬂ (aUn.\SLn ‘_,.\SU Lasd
,u‘ﬂ sy 22 galal Adal) dmanll el Agalal) 5 gl s‘_,.nLJIJ da cpataall (A gl
Jhdiall g " AL gl dasaalt ‘_,-ul.u\ﬂ ,.Lh.dl" LR g%A e ‘_,..ss)1996 at.d A/51/22  daaial)
‘_,A A puaatl) ddall) alsef PR ‘_,.ul.u\ﬂ (‘Ua.\l! £ 5 a Ly el 13 cradalyy (Bl Lgal)
Lald oo o el o eIy, dui 0 dli g pualaa) allail) (gl Gaill 1998 Sud
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Rome Statute of the International Criminal Court, UN. GAOR, 53rd Sess., U.N.
Doc. A/CONF.183/9 (1998), reprinted in 39 1.L.M. 999 (1998) [hereinafter Rome
Statute]. Both committees worked at the United Nations headquarters in New York.
See Report of the Ad Hoc Committee on the Establishment of an International
Criminal Court, G.A., 50th Sess., Supp. No. 22, UN. Doc. A/50/22 (1995),
reprinted in THE STATUTE OF THE INTERNATIONAL COURT: A DOCUMENTARY
HistTory (M. Cherif Bassiouni ed., 1999) [hereinafter THE STATUTE OF THE
INTERNATIONAL COURTY]; Report of the Preparatory Committee on the Establishment
of an International Criminal Court, Vols. I & II, G.A., 51st Sess., Supp. No. 22, U.N.
Doc. A/51/22 (1996), reprinted in THE STATUTE OF THE INTERNATIONAL COURT,
supra. This compilation also contains the April 1998 draft statute prepared by the
PrepCom, the final text of the Statute, and a historical background. For a
commentary on the work of the PrepCom, see 13 NEP, supra note 1; OBSERVATIONS
ON THE CONSOLIDATED ICC TEXT BEFORE THE FINAL SESSION OF THE PREPARATORY
COMMITTEE, 13bis NOUVELLES ETUDES PENALES (Leila Sadat Wexler, special ed.,
M. Cherif Bassiouni, general ed., 1998) [hereinafter 13bis NEP].

See supra note 1, at 1. (1) B b 1 Ghalgd i 215
1995) A/RES/50/46 52aiall ad¥) &g GAOR asial) ad) « 46/50 dalal) Amanl) j 3 21©
(
G.A. Res. 50/46, U.N. GAOR, U.N. Doc. A/RES/50/46 (1995).
217

il Al 32 139 98-1997 plad &y puudaail) Ll Jasi Ao cilliada ¢ goeny i 0 B
36-5 (& Bl 2 Qlalgd) Baaa

See M. Cherif Bassiouni, Observations Concerning the 1997-98 Preparatory

Committee's Work, in 13 NEP, supra note 2, at 5-36.
4 halgd B L 1998 dasl 3 (8 Aalall dmand) gy LIS ) &y ppudaal) Adall) Aaga gl
s
The PrepCom's mandate from the General Assembly ended on April 3, 1998. See
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supra note 4.
LTI Ja o i) Jua s Rl aeatl) 138 o gl Cpgaiall G ) GlS
Many delegates jokingly referred to this compilation of proposals as the “telephone
book”
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The Bureau consisted of the Chairman, Vice-Chairperson, and the Rapporteur.
A Jard) e garal Gppamy Ly S gl M CpReaia®™ Cgalall (o 238 Oy (i ) ald 2!
el ) ) o) il o) Ja) Ciliday Galdd) el oAl ey g (pa Sy Ciralal
AUAT el (Aglgdl) Ay, Rl ¢ MM g ¢ glall g Aniliad) A gl 9 adl ) g Galuaidy) cilll g
s 12 Lagy b Al aludd)
The Chairman appointed a number of delegates to be “coordinators” or informal
chairs of working groups which met formally and informally to draft text for the
different parts of the Statute, e.g., Procedure, Jurisdictional Mechanisms, Crimes,
Criminal Responsibility, Cooperation and Enforcement, etc. In the end, the Statute
adopted in Rome contained 12 Parts.
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One hundred twenty states voted in support of the Conference’s Final Act. See UN
Diplomatic Conference Concludes in Rome with Decision to Establish Permanent
International Criminal Court, UN. Press Release L/ROM/22 (17 July 1998). As of
October 20, 1999, 89 states have signed the Rome Treaty, and four have ratified it:
Albania, Andorra, Angola, Antigua and Barbuda, Argentina, Armenia, Australia,
Austria, Bangladesh, Belgium, Benin, Bolivia, Burkina Faso, Burundi, Bulgaria,
Cameroon, Canada, Chad, Chile, Colombia, Congo, Costa Rica, Cote d'Ivoire,
Croatia, Cyprus, Czech Republic, Denmark, Djibouti, Ecuador, Eritrea, Finland,
France, Gabon, Gambia, Georgia, Germany, Ghana, Greece, Haiti, Honduras,
Hungary, Iceland, Ireland, Italy (ratified), Jordan, Kenya, Kyrgyzstan, Latvia,
Lesotho, Liberia, Liechtenstein, Lithuania, Luxembourg, Madagascar, Malawi,
Malta, Mauritius, Monaco, Namibia, Netherlands, New Zealand, Niger, Norway,
Panama, Paraguay, Poland, Portugal, Romania, Samoa, San Marino (ratified), Saint
Lucia, Senegal (ratified), Sierra Leone, Slovakia, Slovenia, Solomon Islands, South
Africa, Spain, Sweden, Switzerland, Tajikistan, Trinidad and Tobago (ratified),
Uganda, the former Yugoslav Republic of Macedonia, United Kingdom, Venezuela,
Zambia, Zimbabwe. See Rome Statute of the International Criminal Court,
Ratification Status (last modified Oct. 20, 1999)
<http://www.un.org/law/icc/statute/status.htm>.
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While it may appear that five weeks is a long time, officially there were only 24
working days of six hours a day. Within that period the delegates had to discuss
and draft 116 articles, which entailed compromising on the definitions of crimes,
on the scope of the ICC's jurisdiction and triggering mechanisms, on the role of the
Security Council and the Prosecutor, and on other unresolved political issues. The
participation of 161 delegations with an estimated 2000 delegates (out of the 5000
registered ones) compounded the difficulty of achieving consensus in such a
limited period of time.
@ JAUD Ll g A g G a9 Ly ugmt Gl O Gmiilse i€l plasf gl 224
By 8 iy ) e g il oS (Sagi i Alaa Ja g JUEW g3l g zabe & Jlay g diaysa
b 2 (lialgd) (Al gal) Apilind) AaSaall o) QLA™ QI3 | gilS ol LSULLLa ddaa Ja g Jliia)
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The Bureau members were Adriaan Bos, Chairman; M. Cherif Bassiouni, Sylvia
Fernandez de Gurmendi, Marek Madej, who resigned and was replaced by Peter
Tomka, Vice-Chairpersons; and Juan Yoshida, Rapporteur, who resigned and was
replaced by Masataka Okano. See THE STATUTE OF THE INTERNATIONAL CRIMINAL
COURT, supra note 2, at 115.
See G.A. LB (1) Ghalgdl < 207/51 Aalal) dpaand) i3 i 22
Res. 51/207, supra note 1
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See M. Cherif Bassiouni, International Institute of Higher Studies in Criminal
Sciences, in THE CONTRIBUTIONS OF SPECIALIZED INSTITUTES AND NON-
GOVERNMENTAL ORGANIZATIONS TO THE UNITED NATIONS CRIMINAL JUSTICE
PROGRAM: IN HONOR OF ADOLFO BERIA DI ARGENTINE 209 (M. Cherif Bassiouni
ed., 1995) [hereinafter CONTRIBUTIONS OF SPECIALIZED INSTITUTES]. The ISISC
had already hosted several informal meetings of the PrepComls working groups in
Siracusa.
el claaload” (3 cyigall g Lpalal) @i Liadl gal) ulaall Ustla sagl giui) i 227
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See Ernesto Ugo Savona, International Scientific and Advisory Professional Council,
in CONTRIBUTIONS OF SPECIALIZED INSTITUTES, supra note 17, at 249.
Cngt Ol el g L) (oa goad S (0 g gl b paligal) A ABAY gsadipall 220
daSadl) gLl (o Ay ppedanl) Liall i BT | juda (4 (o geny iy pdip g g pall g Jail g (e
¢ (1998) A/Conf.183/2/Add.2 .3aaiall aa¥) A&y Ayl ) 3o) g8l 3.3 gesa g Anl gall Auiliad)
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The Conference chair nominees were Professor Giovanni Conso of Italy,
Ambassador Adrian Bos of the Netherlands, and Professor M. Cherif Bassiouni of
Egypt. See Report of the Preparatory Committee on the Establishment of an
International Criminal Court, Draft Rules of Procedure, UN. Doc.
A/Conf.183/2/Add.2 (1998), reprinted in THE STATUTE OF THE INTERNATIONAL
COURT, supra note 2, at 211-19.
i gAY ¢y gipuhl) iSa (i pnad iy ¢ (ol P
Mr. Roy Lee, Director, Codification Division, Office of Legal Affairs.
Baniall ad¥) A8y "Ay puaatl) Lall) Jlasf addiii 5 gund™) B 5300 B gaY) odh plga 20
b b Ao pali (Al (1998) A/AC.249/1998/CRP.21
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The duties of these bodies are set forth in the PrepCom's Draft Organization of Work,
U.N. Doc. A/AC.249/1998/CRP.21 (1998), which provides as follows:

1. As mandated by the General Assembly in its resolution 52/160, of 15 December
1997, the task of the Conference is to finalize and adopt a convention on the
establishment of an international criminal court. The Conference should move
promptly to the consideration of substantive matters after a short session on
organizational matters.

2. After the opening of the Conference by the Secretary-General of the United

Nations, the Conference will meet to elect the President, adopt the agenda and the

rules of procedure and elect other officers.

3. The General Committee will meet immediately following the election of its

members. Its work will include, inter alia, assisting the President in the general

conduct of business and making recommendations with respect to the election of
members of the Drafting Committee.

4. The plenary, on the recommendations of the General Committee will then elect

the members of the Drafting Committee and adopt the programme of work of the

Conference.

5. The plenary will then proceed to hear statements from States in accordance with

an established list of speakers prepared on a first-come-first-served basis. The

Conference will also hear statements from a limited number of intergovernmental

organizations and non-governmental organizations. The list of speakers will be

opened for inscription on 15 April 1998.
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6. With a view to the efficient and expeditious discharge of the work of the plenary,
a time limit may be established for statements by States on the one hand (e.g., 10
minutes) and intergovernmental organizations and non-governmental organizations
on the other. In principle, States should be given more time than intergovernmental
organizations and non-governmental organizations. A total of eight meetings may be
allotted for this purpose.
7. The Committee of the Whole should concentrate on the substantive work and
should begin its work on 16 June. It may hold up to four meetings (with full
interpretation) per day throughout the Conference, i.e., two bodies may meet
concurrently, both morning and afternoon. The Committee of the Whole will report
to the plenary upon the completion of its work.
8. A working group of the Committee of the Whole will begin its work on the
afternoon of 17 June.
9. The Drafting Committee may begin its work on 19 June; two meetings (with full
interpretation) per day may be allotted to it throughout the Conference. The Drafting
Committee will receive its work from the Committee of the Whole and report to it.
Time constraints might make it necessary to allow the Drafting Committee to report
on the last portion of its work directly to the plenary.
10. The Credentials Committee will meet sometime during the second or third week
of the Conference. One meeting has been allotted for that purpose.
11. The last day of the Conference is reserved for the signature of the Final Act and
of the Statute of the Court and for the closure of the Conference.
S Usasll glale 15 Aliall Aasaal Saalae Al 0 pdiy (g i A b
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See Fanny Benedetti & John L. Washburn, Drafting the International Criminal
Court Treaty: Two Years to Rome and an Afterward on the Rome Diplomatic
Conference, 5 GLOBAL GOVERNANCE 1, 16 (Jan.-Mar. 1999)(noting that the
remaining delegates consisted of career U.N. diplomats, senior civil servants, public
and private experts, and politicians).
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The Arab States formed one of the most active informal groups; they met frequently
and adopted common positions that were not necessarily supportive of the ICC,
although some states (such as Egypt and Jordan) were part of the “like-minded
states.” The “like-minded states” met most frequently and were the driving force
for completing the Draft Statute and for establishing the ICC.
. @Al Gaill g ¢ oLl 64-61 548-45 ) sad) i
See infra notes 45-48, 61-64 and accompanying text.
Saaa 8 Cdadl LalS Lua gy i 3 gall Al ) CuilS Cun Alatiuce Ak daga 3 gall 3 LAY cils 23
Cross-referencing was almost an impossible task as article numbers changed daily
with the addition of new paragraphs
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Rule 49 of the Diplomatic Conference, Report of the Preparatory Committee on the
Establishment of an International Criminal Court, Draft Rules of Procedure, supra
note 19, provided that the Drafting Committee would not deal with substantive
issues. However, the rule was relaxed during the third and fourth weeks when the
working groups, eager to move on at a faster pace, became more reliant on the
Drafting Committee to undertake more substantive drafting. However, this meant
that the Drafting Committee needed more time to consult with the working groups’
coordinators to clarify the intent of the draft articles on which they were working.
To assist the Drafting Committee, the Committee of the Whole referred various
articles with notes representing its understanding of the transmitted articles. The
notes also alerted the Drafting Committee to particular textual issues, such as term
selection or identified terms that should not be changed.
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Even though drafting is a rigorous process that requires much concentration, the
Drafting Committee frequently worked from 10 to 14 hours a day. The U.N.
Secretariat worked almost around the clock for the last three days of the
Conference.
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This approach brought together delegates whose national positions were diverse and
helped focus their attention on the text, while diminishing the psychological
implications of adhering only to nationalistic positions.
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We usually started by clarifying the meaning of a certain concept or term in English
and then determining its equivalent or counterpart in the major legal systems
represented within the Committee. At times, we were unable to reconcile different
legal concepts because they were worded in carefully chosen diplomatic terms.
Nevertheless, whenever we encountered a troublesome provision, we alerted the
relevant working-group coordinator and tried to clarify the ambiguities. On several
occasions we successfully reconciled conflicts, but where the working group had
selected the terms deliberately (i.e., as a result of lengthy negotiations), we could
not alter the provision.
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Because of the volume of the texts and time constraints, the translations contained
some errors. The United Nations released a set of corrections on November 10,
1998, and on July 12, 1999.
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The no-objection procedure, which requires unanimity, is based on Article 79 of the
1969 Vienna Convention on the Law of Treaties. Several multi-lateral conventions
have resorted to no-objection procedures, which are essentially designed to correct
non-substantive errors such as typographic, punctuation, and cross-referencing
errors. The U.N. Secretariat communicates suggested corrections to the Member
States; if the States make no objections, then the corrections are deemed accepted.
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See supra note 19. Several delegations questioned the procedural validity of
submitting a text on a take it or leave it basis when only some delegations had
participated in its preparation.
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See supra notes 1-7 and accompanying L 8l (el g Wil 741 ol gad) dadf 242
text.

See supra notes 8-12 and accompanying . (@8 )l gaill g Wil 12-8 &) gal) g 24
text.
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The “like minded states™ at the Conference included: Australia, Austria, Argentina,
Belgium, Canada, Chile, Croatia, Denmark, Egypt, Finland, Germany, Greece,
Guatemala, Hungary, Ireland, Italy, Lesotho, Netherlands, New Zealand, Norway,
Portugal, Samoa, Slovakia, South Africa, Sweden, Switzerland, Trinidad and Tobago
(representing 12 Caricom states), Uruguay, and Venezuela. See THE STATUTE OF THE
INTERNATIONAL COURT, supra note 2, at 25. This group of states has continued to
grow since 1998.

203



Mgl G udaa Al 238 A dpagSal) e cilaliial) Coad Ui
Ao gSall 3l ol LAl o) i) g LAY A dBlia 8 S ) g0
Aall) g Aaldl) Aall) clelaig) 8 claBiiall sia dadlaws cilsy
2 g lagy b alelaial guang Lgd glad) da jal b S 4y pudaatl)
@MM&UJMJSSH&&JJMQM&JLAS (A S S
Ay ey P48 g 45 gial 5 e d iy dgg daSlaal) s
0i (8 dayd Ciladlica ) culiall 4 gal) Aiall) Ciadh ¢ 4o guadll
Aol G ety (Blaly Lagd Lapa cdplend)

Juady Ualiis ASY) 258 gl (o ol gl cibluda ¢ gl g3 12 Jsdaa
Baaiall il ol (ad ) (e af ) Aoy Az Cmlaladl g O S 354
Loy (el (5 SAY) 25860 iy 288 (s jifall 43800 2l) Jglal) Ao garal
Sl Mo i 248 2 glit 8 AKial) g Adg puall ) ) LSS 45 yuis
Gl g Banial) LY sl Sludl) oo i il Jadl) (e adly o AY) 358l
G dgle lian Las 1) a5 o) Basal) il gl ol Lglayl (3lhaia (e
s ABle ) e AN Lpalaw Gl Baalaall o adgi ol g ciy s
Joal) A gana (bl (g »AY) 25050 ) B ) 12l g | (B
ullaal) ey gt LgS 55 (e Y " (i S™ Jod (o da i) A8 g3
BoAY) Aaaly 8 A, Y

GoALAL At gal) dumanl) ¢ Audgall gdall daliia ¢ A paY) Cmmalanall AES 1 Jandi cilaliiall sda 24
Al Al ¢ lead) (Goda o AB ) ¢ Ay Godad) Aulh pman ¢ IS 38 5a ¢ (i)
Lia) o glall B Llad) e jall 300l dgaal) ¢ Glead) Gsia g3l I gal agaal) ¢ ¢y gkl 5 lgRal
¢ Al gal) Al dgpmand) ¢ ) paaail) ¢ Jas (9 A ¥ ¢ Gland)) (§odal Gualaal) ddad ¢
s\,y‘l.'n@l\ S\.ASA.ASLJWI Okl g Jas 3\93943
These organizations included the American Bar Association, Amnesty International,
the Association International de Droit Pénal, the Carter Center, the European Law
Students Association, Human Rights Watch, the International Commission of
Jurists, the International Human Rights Law Institute, the International Institute for
the Higher Studies in Criminal Sciences, the Lawyers Committee of Human
Rights, No Peace Without Justice, Parliamentarians for Global Action, the
Women's Caucus, the World Federalist Association, and the Washington Working
Group on an International Criminal Court.
Saniall i sl ¢ alg Aa jfhal) A5 ) Jslal) A5 gana g JSLdia Bayie (gl 2509 cagal g 240
Glaad oSy Jolad) (e de ganall oda Lajaigh cudd ) (JUal) Jam Ao | daal) 138 o Laaag
O (B cAgggill Aalu) aladind e i aigh) Cuils) Baadiall G gl Aaldl) Al (e Calids
(Fs s AalaN) plaiialy zlad) b ) aiul) (2 iy Joal) aline 3ady Sasiall cil¥ ol cuda o
LS alaialy L8l ga JAB (lada B (aSi Bandiall LY gl Al o Jguandl dpaal (B (I3 pag
Several other delegations had problems with the proposed compromise package, and
in that respect the United States was not alone. For example, India also rejected the
compromise package, albeit for different reasons that the United States (e.g., India
wanted to prohibit the use of nuclear weapons, while the United States fought hard
against most states to keep nuclear weapons permissible). However, the importance
of securing U.S. support guaranteed that its positions would command great
attention.
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As some veteran negotiators later said, if the conference had another week these
issues would still have been debated on the last week and not before.
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For reasons stated above, Part 2 (Articles 5 to 21) was not referred to the Drafting
Committee like other parts of the Draft Statute.
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India, for example, wanted to limit the role of the Security Council (a change most
delegations opposed), and include nuclear weapons among prohibited weapons (a
change most developing countries supported). The United States primarily wanted
jurisdiction to be subject to the consent of the state of nationality of the prospective
defendant, but that was opposed by most states. India and the United States also
wanted to limit the scope of Article 12 affecting non-State-Parties. See supra note
46 and accompanying text.
Baniall ad¥l A&y A gall Axiliad) AaSaall o) aUai £ g ydia i 2!
A/Conf. 183/C.1/L.76;A/Conf.183/C.I/L.76/Add.1-Add.14(1998).
See Draft Statute for the International Criminal Court, UN. Doc.
A/Conf.183/C.1/L.76; A/Conf.183/C.I/L.76/Add.1-Add.14 (1998).
OMS B8 b Al il 138 (S 1Sy Y St 4] o (o plal gt (ol sal) lany i 22
Alee aay gl ) AL cod ) Ladie ¢ Al g Audy U dagall 0da Sl (o plara G g gaial
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£ LU Aageall € i) (e dptadl CoraS Baadial) ¥ g L8 Jla ol Aoy L Y Ldlas
Ul (adal alal 3978 Ade ) J gatin cuilsh Lgy SN B cBEa A ol laa) W el glial)
O dagli lUaal) o3 oy gual lia (LS (131 ABLENL g A gall Ailind) AaSaall e (Ailg)
6 A 45850 il (a8 bty Bl L o rag S pa¥) Al Ay (335 g g9

206



Lalad) Al plaia) Gl (o pdadl g Agalad) Aol u_np Y

B_AY) dudal) abal lgiliae] JalSy Adall) cuaalal b jual 5 14y SU13 anyg
) Adaalg (oS g Ay g Aoy i 0955 ) 2 g el (e LS A
120 Cigua b pall 0da By 2% A1y paci £ ) Banial) N gl Coylls
258 pilea gloal) apall Ailgll) 285 gl) g ) AUBLY S o Jadg

46 Apdlad) i ((3)12 3kl USdia Jia de g pdia Ciglia Baniall il gl ool culls (el aag
Aadaiall Gl hY) il g 12] Balall A slast) 8 0 s AT Mgy aleii Apd L g Wilu
Balall ) | plaael) Joall Ay 458 51 g b Al o AaSaal) abail) Jud aas B (3al)
A sLae) Sl Ao (g peay i gau sbadd) AUALY V3R (e 5 Balall B Juaad o ™) (5) 121
Al AN gl AL gally (alaty Ladd 5 J ol of (Baduail) Cidiina £14) (ra da) g ple day Jomeil) culd
odA i) Adla 8 ol Lgadaby Ay pad Al Lgalatd) daSaall ujbad o (Jatndd) Juds
gl Banial) N gl o S ) iy (" g o ol suandl A gal) ikl g OB (e day s
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ey S Ll sda e (S e Cigall (IS glg ¢S g il ol
Some observers interpreted the elation of the delegates as anti-American, but that is
exaggerated. The delegates were genuinely happy to have completed this historic
task which, coupled with the release of tensions after a long and arduous process,
produced a sense of euphoria. To be sure, there was also a sense of “enough is
enough” with what was perceived as U.S. evasiveness. But on the whole the
atmosphere was celebratory, not anti-American. After all, the United States had won
many significant concessions during the negotiations. The concessions the United
States failed to achieve would have severely hampered the ICC's ultimate purpose;
moreover, these requests were perceived as motivated by domestic U.S. politics and
thus garnered little sympathy from the other delegations. The United States,
however, had valid concerns such as the problem with Article 12(3), see supra note
46. It also had a valid concern with another non-State Party issue in Article 121,
which gave acceding Parties the right not to accept the Court’s jurisdiction for
additional crimes adopted by the Assembly of State Parties. See Article 121(5)(“any
amendment to article 5 of this Statute shall enter into force for those State Parties
which have accepted the amendment one year after the deposit of their instruments
or ratification or acceptance. In respect of a State Party which has not accepted the
amendment, the Court shall not exercise its jurisdiction regarding a crime covered by
the amendment when committed by that State Party’s nationals or on its territory”).
Lastly, the United States had valid concerns with the absence of a road-map and
legal standards for complementarity and for the Prosecutor’s proprio motu actions.
See Article 15(1)(The Prosecutor may initiate investigations proprio motu on the
basis of information on crimes within the jurisdiction of the Court). These concerns
could have been addressed in Rome with more time, and with clearer U.S. positions
on these issues.
AR My guall) o Jgal) ey aand Al (da yikall ciagl) LS (A Cu gl 138 Jaeg o 2
L)
This was an unrecorded vote, presumably designed to encourage some States to vote
against the Statute.
AR )8 o lial) Bl gaidal Aanti | (G Lad (2) Andlad) M ulud) Lag sl i) 254
LaS uLuyAa.“ Cra d9daa AAGUJ‘ u-ul-u\ﬂ am‘ gal CLIA‘ céﬁ}lﬂ daalxall Glﬁ au‘)-éj u—u\.u\ﬂ
Jondlly L 124 3akall g 2] Balall <5 5 84N 9 (8 Balall ¢4 5Bl o Ao g ga by gual culd]
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See Rome Statute, supra note 2. As a result of the limited time available between the
adoption of the Statute and the Treaty's opening for signature ceremony, the
Statute's text required a few corrections. Substantive corrections were made to
Article 8, paragraph 4; Article 121, paragraph 5; and Article 124. For non-
substantive errors, the Department of Legal Affairs has instituted a “no objection”
procedure. See supra note 41.
sl o Cyguaill B JLES ol aigll g Cpuall g Ay pa¥) Bantiall L ol o) A iy Laa 2
b Alaal) Gulial) (e (5 55 g Ll Jalgy (Jgnd) ol Apaaly 1 pdaty A gall Ailindl AaSaal)
B s saisall R el (o) dalall Lmand) Lgaldd) A 4yt Liall (Sayy . BaY S
DA (e CBESIE W e g g sl cilagSal) odgd 51 gl o Aigl) 86N ¢ I, F Galal
B ) AU L g AN gAY Jeall Al L Lgdglaal Jgda ) Jua gill Ailsa)
G A A3 g (a1 Ad gl Ol A B LAY Jaa) 27 (B Wil 24 Andlall (o endigy Sk
Cadlls @l g Cnall g Jl s g i) L LAY )8 (8 LA ¢ Gl jall alina Bl
(okds Ll
Regrettably, the United States, China and India did not join in the vote for the
establishment of the ICC, and because of the importance of these states, it is hoped
that they will see fit to join at a later date. The preparatory commission established
by the General Assembly (based on the Conference's resolution contained in Annex
I, F of the Final Act) may be the vehicle through which these major governments and
others could explore possibilities of finding solutions to their concerns. For other
states voting against the Statute, see Benedetti & Washburn, supra note 24, at 27
(noting that “the U.S. delegation found itself, according to the records of most
observers, dissenting in the company of the delegations of Israel, China, Iraq,
Yemen, Libya, and Qatar.”).
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Occasionally the opposite occurs. See The Case of General Yamashita, supra notes
113, 116 - 119 and corresponding text.

(H. Schnel & H. ¢ 22 sbuu s Yo & gi 10 (8 Gl Glall) (e pmall alead ¢ i ¥ ¢y 8 27
ral el ol gugsan) (B Ly pallly S5 LS ((ibaa usll) Draeger eds., 1929)
(M. Cherif Bassiouni & Ved. P. 559 (sl ¢sildl oo duale Ay A iy il g el
Nanda eds., 1973

See, H. Schnel & H. Draeger eds., 1929, The extradition of criminal fugitives ; Also,

War crimes: Defenition and history in academic synopsis in International Law, M.

Cherif Bassiouni & Ved. P. Nanda eds., 1973.
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See generally TELFORD TAYLOR, FINAL REPORT TO THE SECRETARY OF THE ARMY ON
THE NUREMBERG WAR CRIMES TRIALS UNDER CONTROL COUNCIL NO. 10 (1949);
FRANK M. BUSCHER, THE U.S. WAR CRIMES TRIAL PROGRAM IN GERMANY 1946-
1955 (1989).
G JBI dslall Jay ge day ¢ IMT Adgal) 4y Sual) daSaal) alal daSlaall adiy of 2%
Baaiall gl B dolial Jay pam AaSlaw ai oSlg L(1969) Clal) AaSlaa ¢y guutidls
LR MJ ERL MJ (g S M gé Aaan) L\.\LAASU :Lu".n'l.ﬂ! Sed jaY) :L\S.UA\J’
pssaall deliall Jay 8 0a Dusie (ol A0 ey ol deliall Jlay o W pSa A clsiallg
a&@u&;‘yt@;ﬁm@‘ (g@.\m‘}auﬂ*&al—uﬁﬂs‘g a\ﬁ\Mw}\SSPg—\h
e e 220-171 L 44 il oS (olald ) Lija ol LIS agall cle 8 Ciliwasal)
3 AL Jlas L Glany 1618 cpdl) cleliall dli B o glalall Jlaad) WLl A1) dua ) 3L
(1979) ) o S8 cui i Gpals S (28 Jlae)
No industrialists were prosecuted at the IMT. See EUGENE DAVIDSON, THE TRIAL OF
THE GERMANS (1969). Some industrialists were prosecuted in the U.S. Subsequent
Proceedings in The Krupp Case, The Flick Case, and the I.G. Farben Case. None
of the Industrialists served more than five years. Almost all returned to their firms'
ownership in whole or in part. See APPLEMAN, supra note 44, at 171-220. For the
terrible suffering of those who worked in these industries as slave-labor see
BENJAMIN FERENCZ, LESS THAN SLAVES (1979).
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Prosecutor v. Dusko Tadic a/k/a "Dule," Case No. IT-94-1-AR 72 (2 October i 2%
chgall LU gAY ) jB) agady J B B Aol aef oA cdlinuy) deB i, . 1995)
7 CRIM. L. FOR. 51 (1996) uabaid¥ly (glaial)
See Prosecutor v. Dusko Tadic a/k/a "Dule," Case No. IT-94-1-AR 72 (2 October
1995). Opinion of the Appellate Chamber reprinted in Decision on the Defense
Motion for Interlocutory Appeal on Jurisdiction, 7 CRIM. L. FOR. 51 (1996).
A (B A g0 dyilia daSaa ) dalal) (Al 8 i S 9 o ga Lyl ) dle dagy T 20!
. VAND. J. TRANSATIONAL L. 151 (1992)25 yaadl calladl
18 See generally M. Cherif Bassiouni & Christopher Blakesley, The Need for an
International Criminal Court in the New International World Order, 25 VAND. J.
TRANANAT’L L. 151 (1992).
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What is lawful for victors is not unlawful for vanquished.
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The defense of “obedience to superior orders” was rejected, as was that of fu quoque.
See ROBERT K. WOETZEL, THE NUREMBERG TRIALS 120-21 (1962); ARTHUR VON
KNIEREM, supra note 78, at 312.
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See supra note 31; Michael P. Scharf, Swapping Amnesty for Peace: Was There a
Duty to Prosecute International Crimes in Haiti? 31 TEX. INT'L L.J. 1, 4 (1996);
TRANSITIONAL JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH FORMER
REGIMES (Neil J. Kritz ed., 3 vols. 1995); NAOMI ROHT-ARRIAZA, IMPUNITY AND
HUMAN RIGHTS IN INTERNATIONAL LAW AND PRACTICE 14 (1995); Mark J. Osiel,
Ever Again: Legal Remembrance of Administrative Massacre, 144 U. PA. L. REV.
493, (1995); Robert O. Weiner, Trying to Make Ends Meet: Reconciling the Law and
Practice of Human Rights Amnesties, 26 ST. MARY'S L.J. 857, 867 (1995); RUDOLPH
J. RUMMEL, DEATH BY GOVERNMENT (1994); Stephen P. Marks, Forgetting the
Policies and Practices of the Past: Impunity in Cambodia, THE FLETCHER FORUM,
Summer/Fall 1994, at 18; Jo M. Pasqualucci, The Whole Truth and Nothing But the
Truth: Truth Commissions Impunity and the Inter- American Human Rights System,
12 B.U. INT’L L.J. 321, 368-69 (1994); Robert J. Quinn, Will the Rule of Law End?
Challenging Grants of Amnesty for Human Rights Violations of a Prior Regime:
Chile's New Model, 62 FORDHAM L. REV. 905, 912 (1994); Jamal Beromar, Justice
After Transition, 4 J. DEMOCRACY 1, 3-14; Sub Commission on the Prevention of
Discrimination and the Protection of Minorities Progress Report on The Question of
Impunity of Perpetrators of Human Rights Violation, UN. GAOR, 48th Sess., U.N.
Doc. 48th Sess., UN. Doc. E/CN.4/Sub.2/1993/6 (1993); Diane F. Orentlicher,
Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior
Regime, 100 YALE L.J. 2537, 2542 (1991); Naomi Roht-Arriaza, State Responsibility
to Investigate and Prosecute Grave Human Rights Violations in International Law,
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“Tyrannical regimes” commit Genocide and Crimes Against Humanity. These are
crimes within the contemplated jurisdiction of the ICC. They are also international
crimes of jus cogens character for which there is universal jurisdiction. Furthermore
these proscriptions apply in time of war and peace. “Tyrannical regimes” can also
provoke reactions which may develop into conflicts of a non-international character,
and even into conflicts of an international character (if foreign military intervention
occurs). In these contexts, violations of the regulation of armed conflicts are war
crimes. These crimes are also: international crimes of a jus cogens nature to which
universal jurisdiction attaches. An ICC would therefore have jurisdiction over such
crimes.
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I. Multilateral Instruments on the Regulation of Armed Conflicts
and the Control of Weapons

1. Declaration Renouncing the Use, in Time of War, of Explosive Projectiles
Under 400 Grammes Weight [St. Petersburg Declaration], signed at St
Petersburg, 11 December 1868, 18 MARTENS (ser. 1) 474

2. Project of an International Declaration Concerning the Laws and Customs
of War signed at Brussels, 27 August 1874, 4 MARTENS (ser. 2) 219

3. Convention (IT) with Respect to the Laws and Customs of War on Land and
its annex: Regulation concerning the Laws and Customs of War on Land.
Signed at the Hague, 29 July, 1899, 26 MARTENS (ser. 2) 949, 11 Malloy 2042,
1 AM. J. INT’L L. 129-153 (Supp. 1907) (English), I BEVANS 247-262 (English)

4. Declaration Concerning the Prohibition, for the Term of Five Years, of the
Launching of Projectiles and Explosives from Balloons or Other New Methods
of a Similar Nature [First Hague, 1V, 1], signed at The Hague, 29 July 1899, 32
Stat. 1839, 26 MARTENS (ser. 2) 994

5. Declaration Concerning the Prohibition of the Use of Projectiles Diffusing
Asphyxiating Gases [First Hague, 1V, 2], signed at The Hague, 29 July 1899, 26
MARTENS (ser. 2) 998

6. Declaration Concerning the Prohibition of the Use of Expanding Bullets
[First Hague, 1V, 3], signed at The Hague, 29 July 1899, 26 MARTENS (ser. 2)
1002

7. Convention (IV) respecting the Laws and Customs of War on Land and its
annex: Regulation concerning the Laws and Customs of War on Land, signed at
the Hague, 18 October 1907, 3 MARTENS (ser. 3) 461-503 (French, German), 2
AM. J. INT’L L. 90-117 (Supp. 1908) (English), 1 BEVANS 631-653 (English), 2
Malloy 2269-2290 (English)

8. Convention Respecting the Rights and Duties of Neutral Powers and
Powers in Case of War on Land [Second Hague, V], signed at The Hague, 18
October 1907, 36 Stat. 2310, 205 Consol. T.S. 299, 24 MARTENS (ser. 3) 504

9. Convention (VII) Relating to the Conversion of Merchant Ships into War-
Ships, signed at The Hague, 18 October 1907, 2 Am. J. INT’L L. 133 (Supp.
1908); 3 MARTENS (ser. 3) 557-579

10. Convention Relative to the Laying of Automatic Submarine Contact Mines

[Second Hague, VIII], signed at The Hague, 18 October 1907, 36 Stat. 2332, 3
MARTENS (ser. 3) 580, entered into force 26 January 1910
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11. Convention Concerning Bombardments by Naval Forces in Time of War,
[Second Hague, IX], signed at the Hague, 18 October 1907, 36 Stat. 2351,
U.S.T.S. 542, 3 MARTENS (ser. 3) 604

12. Convention (X) for the Adaptation to Maritime Warfare of the Principles of
the Geneva Convention, signed at The Hague, 18 October 1907, 3 MARTENS
(ser. 3) 630-662 (French, German), 2 Malloy 2326-2340 (English); 1 BEVANS
694-710 (English), 2 AM. J. INT’L L. 153-167 (Supp. 1908) (English, French)

13. Convention Concerning the Rights and Duties of Neutral Powers in Naval
War Second Hague, XIII], signed at The Hague, 18 October 1907, 36 Stat.
2415, 205 Consol. T.S. 395, 3 MARTENS (ser. 3) 713

14. Declaration Relative to Prohibiting the Discharge of Projectiles and
Explosives from Balloons, [Second Hague, XIV], signed at The Hague, 18
October 1907, 36 Stat. 2439, 3 MARTENS (ser. 3) 745

15. Declaration Concerning the Laws of Naval War, signed at The London
Naval Conference, assembled at the Foreign Office, 26 February, 1909, British
Blue Book, Misc. No. 4 (1909), Cd. 4554, 3 AM. J. INT’L L. 179-220 (1909)

16. Convention Relating to the Non-Fortification and Neutralisation of the
Aaland Islands, signed at Geneva, 20 October 1921, 9 L.N.T.S. 211

17. Treaty in Relation to the Use of Submarines and Noxious Gases in Warfare,
signed at Washington, 6 February 1922, 25 L.N.T.S. 202, 13 MARTENS (ser. 3)
643

18. Rules concerning the Control of Wireless Telegraphy in Time of War and
Air Warfare. Drafted by a Commission of Jurists at the Hague, December 1922
- February 1923, 17 AM. J. INT’L L. 245-260 (Supp. 1923) (English); La
Guerre Aerienne, Revision des Lois de la Guerre, La Haye 1922-1923, Paris
1930 at 285-295 (French)

19. Convention on Maritime Neutrality, signed at Havana, 20 February 1928,
135 LNTS 187-217 (1932), 4 Malloy 4743-4750 (English), 2 BEVANS 721-729
(English), 32 AM. J. INT’L L. 151-157 (Supp. 1928) (English)

20. Treaty for the Limitation and Reduction of Naval Armaments [London
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